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1. INTRODUCTION

In the years preceding federation Australia had the most successful and dynamic 
economy on earth. From the second half of the 1860s until the end of the 1880s 
Australia’s GDP per capita was often at least 20 per cent larger than the next ranked 
nation, generally the United Kingdom.1 In the late 1870s Australia’s GDP per person was 
more than 60 per cent higher than the United States.2 Australia was rich and, it seemed, 
destined to be great. 

Despite the depression of the 1890s that rocked its progress3, Australia’s achievements, 
endowments and prospects gave it obvious capacity to be founded as a fully 
independent nation. 

Those living in the Australian colonies were in a supremely advantageous position. They 
could have proclaimed a new, free republic. Their British colonial counterparts had done 
just that when, more than a century earlier, they created the United States of America. 

But our nation’s birth was a timorous affair. Those of British stock who had settled in 
Australia could not conceive of cutting the colonial umbilical cord. And so that cord was 
wrapped around and entwined through our Constitution – a Constitution that entered the 
world not as its people’s proclamation of a new, free and autonomous nation, but meekly 
as Clause 9 of the United Kingdom’s Commonwealth of Australia Constitution Act 1900.4

Oddly, therefore, the Australian Constitution is not quite Australian at all.5

The Australian Constitution is serviceable, but it is not a sacred text from on high; holy 
writ to which we must be beholden and ever faithful. It is not the distillation of 
incontrovertible wisdom; nor a sextant guiding our nation’s ship of government away 
from a maelstrom of tyranny and despotism.

There is nothing especially clever, profound or distinguished about our Constitution. It is 
not a unique prescription without which our values and way of life would be imperilled. 

1 Megalogenis, George 2015, Australia's Second Chance : what our history tells us about our future, Melbourne, 
Victoria : Hamish Hamilton, Penguin Random House Australia, p 121
2 Megalogenis, George 2015, ibid, p 121
3 Megalogenis, George 2015, ibid, pp 148-151
4 A copy of the Constitution can be accessed at the Australian Government’s Federal Register of Legislation, viewed
29 May 2017, <https://www.legislation.gov.au/Details/C2013Q00005/Download>.
5 Australia is not autochthonous - a self-contained nation that has ceased to be the offspring and derivative of an 
imperial predecessor. Per Joseph, Phillip 1993, Constitutional and Administrative Law in New Zealand, p 398, cited 
in: Dillon, Anthony 1990, ‘A Turtle By Any Other Name: the Legal Basis of the Australian Constitution’, Federal Law 
Review, vol 29, p 241, viewed 24 June 2017, 
<https://flr.law.anu.edu.au/sites/flr.anulaw.anu.edu.au/files/flr/dillon.pdf>. Dillon explores the means by which 
Australia might become autochthonous. (See also the definition of ‘autochthony’ in the updated: Joseph, Philip 
2007, Constitutional and Administrative Law in New Zealand, 3rd edition, Brooker's Wellington, p 20.)
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In common with most other nations’ constitutions, our Constitution:

 describes the governmental institutions to be established and the way they shall
operate

 confers legislative and executive powers
 sets particular requirements for the election of members
 establishes an independent (federal) judiciary
 outlines demarcations with other domestic governments
 specifies prerequisites for its alteration.

Our Constitution resulted from efforts by a group of older, colonial, white men to forge a
compact that would, firstly, facilitate the union of British colonies on a vast land and, 
secondly, provide some ground rules for the operation of a new, national parliament. A 
deal was brokered, our Constitution brought the colonies together and the parliament of
Australia has functioned satisfactorily for 116 years. Against those limited objectives, our
Constitution can be judged a success. 

Judged against more contemporary, exacting standards, however, our Constitution has 
major shortcomings. 

Firstly, its fabric is severely flawed in the following ways.

 Its power and authority is dubiously derived.
 It curtails the authority of the Australian Government.
 Pre-eminence is attached to colonial British institutions.
 Because of its design failings, it has had to be circumvented by conventions and 

judicial interpretations to render it workable.
 The governmental arrangements it enforces are costly and inefficient.
 Racist provisions and blindness to the ancient occupation of this land scar it.
 While it bestows powers, it fails to do what most other advanced nations do 

through their constitutions or otherwise through legislation: set limits to those 
powers in order to protect its citizens.

Together these shortcomings render our Constitution incurably defective.

Secondly, our Constitution is not adequately functional for a modern, advanced 
democracy. It impedes rather than promotes efficient and effective government. It 
entrenches tired, partisan, oppositional politics that cannot address contemporary 
challenges and that are responsible for plummeting public confidence in our system of 
government. It is symbolically deficient as it fails to tell the story of who we are as a 
people and our aspirations for ourselves and our country. 

It is not too late nor too difficult to contemplate fashioning a new Constitution.

No nation’s constitution should be set in stone. As the great American founding father, 
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Thomas Jefferson, so appositely observed:

‘No society can make a perpetual constitution or even a perpetual law. The earth 
belongs always to the living generation.’6

6 Quoted in: McKenna, Mark 2004, ‘Poetics of Place’, Griffith Review Edition 2: Dreams of Land, December, viewed 
27 May 2017, <https://griffithreview.com/articles/poetics-of-place/>.
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2. THE CASE FOR OVERTURNING OUR PRESENT CONSTITUTION

A. The dubious source of our Constitution’s power and authority

A sign at the Aboriginal tent embassy in Canberra eloquently proclaims: ‘Not here to be 
“recognised”. Sovereignty never ceded.’ Momentously, on 26 May 2017, Professor 
Megan Davis expressed on behalf of Aboriginal and Torres Strait Islander leaders the 
same powerful view that Australia’s first peoples had never ceded sovereignty and that 
their sovereignty had therefore never been extinguished.7

Britain claimed ownership of and sovereignty over the great south land using the 
contention that it was ‘terra nullius’; uninhabited and belonging to nobody. On that false
premise British law was fully imported and the occupancy and rights of Australia's 
Indigenous people erased.8

Is the foundation of the United Kingdom’s former dominion over Australia challengeable 
and might it one day be deemed illegal?

The International Court of Justice acts as a world court. It seems unlikely, however, that 
the Court would ever consider such a case. The jurisdiction of the Court extends to 
matters disputing countries have agreed to allow the Court to decide, although it can 
also be asked by the United Nations to provide non-binding rulings on questions of 
international law.9 As only countries can be parties to cases brought before the Court, 
the legitimacy of the colonisation of Australia more than two-and-a-quarter centuries 
ago will not foreseeably be raised with the Court.

However, at some time in the future, such a challenge may be more than moot – at least
so long as the artefacts of that colonisation live on in our Constitution and our laws.

The United Kingdom’s colonisation of Australia would, in modern terms, be regarded as 
an occupation. Occupation of Australia indisputably occurred in 1788 when the United 
Kingdom sent soldiers, convicts and others to settle in Australia.

Under the four Geneva Conventions of 1949, occupation of territory is recognised 

7 Wahlquist, Calla 2017, ‘Uluru talks: Indigenous Australians reject “symbolic” recognition in favour of treaty’, The 
Guardian Australian Edition, 26 May, viewed 26 May 2017, <https://www.theguardian.com/australia-
news/2017/may/26/uluru-talks-opt-for-sovereign-treaty-not-symbolic-constitutional-recognition>.
8 Galloway, Kate 2017, ‘Australian politics explainer: the Mabo decision and native title', The Conversation, 27 April,
viewed 2 May 2017, <https://theconversation.com/australian-politics-explainer-the-mabo-decision-and-native-title-74147?
utm_medium=email&utm_campaign=Latest%20from%20The%20Conversation%20for%20April%2027%202017%20-
%2072665523&utm_content=Latest%20from%20The%20Conversation%20for%20April%2027%202017%20-
%2072665523+CID_2b5b9059394fa6ca9a46ce64586d3e3b&utm_source=campaign_monitor&utm_term=Australian%20politics%20explainer
%20the%20Mabo%20decision%20and%20native%20title>.
9 International Court of Justice n.d., Basis of the Court's Jurisdiction, viewed 27 May 2017, 
<http://www.icj-cij.org/jurisdiction/index.php?p1=5&p2=1&p3=2>.
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whether it occurs during international hostilities or when no armed resistance is met.10 

Under contemporary international law, an occupying power has duties that are specified
in the 1907 Hague Regulations (articles 42-56) and the Fourth Geneva Convention (GC 
IV, articles 27-34 and 47-78), as well as in certain provisions of Additional Protocol I and 
customary international humanitarian law.11 

The main rules of the law now applicable in cases of occupation include the following:

 The occupant does not acquire sovereignty over the territory.
 Collective or individual forcible transfers of the local population are prohibited.
 Transfers of the civilian population of the occupying power into the occupied 

territory are prohibited.
 Collective punishment is prohibited.
 The taking of hostages is prohibited.
 Reprisals against protected persons or their property are prohibited.
 Cultural property must be respected.12

Were those eminently just requirements under modern international law ever to be 
extended backwards in time to determine the legitimacy of the British occupation of 
Australia, there seems little doubt that fundamental breaches would be found and the 
United Kingdom’s dominion over Australia would be deemed illegal.

If that were ever to occur, it would follow that Australia’s present Constitution and all 
the laws extant in Australia lack a legitimate foundation.

Even presuming that no such case ever would or could be brought, ought Australians be 
at ease with the United Kingdom’s illegitimate (according to contemporary ethical and 
legal standards) historical claim of sovereignty over Australia? 

The Referendum Council13, appointed in 2015 by the Prime Minister and Leader of the 
Opposition to talk to Australians about constitutional change to recognise the country’s 
Indigenous peoples, affirmed that Aboriginal and Torres Strait Islander peoples were the 
sovereign first peoples of Australia. Following the First Nations Constitutional 
Convention at Uluru in May 2017 (a meeting of more than 250 community leaders 
convened by the Council), the ‘Uluru Statement from the Heart’ delivered by the group 
declared, in part, that: ‘With substantive constitutional change and structural reform, we
believe this ancient sovereignty can shine through as a fuller expression of Australia’s 
nationhood.’ 14

10 International Committee of the Red Cross 2004, Occupation and international humanitarian law: questions and 
answers, viewed 27 May 2017, <https://www.icrc.org/eng/resources/documents/misc/634kfc.htm>.
11 International Committee of the Red Cross, 2004, ibid
12 International Committee of the Red Cross, 2004, ibid
13 Referendum Council 2016?, Meet the Council, viewed 27 May 2017, <https://www.referendumcouncil.org.au/council>.

14 Referendum Council 2017, Uluru statement from the heart, 26 May, viewed 30 May 2017, 
<http://apo.org.au/system/files/91606/apo-nid91606-209211.PDF>.
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Our present Constitution unjustly ignores the original inhabitants’ title to this land. It 
also fails to acknowledge that the only legitimate constitutional power and authority 
derives from and must be bestowed by a country’s people; Indigenous and non-
indigenous.

In a referendum held in 1899, the colonies of NSW, Victoria, Queensland, Tasmania and 
South Australia voted in favour of federation under the proposed Australian 
Constitution. In 1900, after the Commonwealth Constitution Bill had already been 
enacted, Western Australia also voted in favour of federation. Ostensibly, at least for the 
times, legitimacy for nationhood and constitutional government flowed from those 
referenda – notwithstanding that it was overwhelmingly just white men who voted. (At 
the time, voting was not compulsory. Many eligible people did not vote and many were 
ineligible. Only in South Australian and Western Australian were women allowed to vote.
Tasmania required voters to have certain property qualifications. Indigenous Australians,
Asians, Africans and Pacific Islanders could not vote in Queensland or Western Australia 
unless they owned property. In several colonies poor people who received public 
assistance could not vote.15)

Despite that at least partial public backing, our Constitution makes no claim about nor 
recognises any power or authority emanating from the Australian people.

Our Constitution was enacted as legislation of the United Kingdom in 1900 by the British
monarch, Queen Victoria, ‘with the advice and consent’ of the British Houses of Lords 
and Commons. Its legal foundation and authority therefore lies in another country 
remote from the Australian people. 

The preamble to the Commonwealth of Australia Constitution Act states that enactment 
of the Constitution is by the Queen. While the preamble notes that the people of the 
colonies ‘have agreed to unite’, the Queen’s proclamation that the people ‘shall be 
united’ was nonetheless deemed a necessary inclusion. 

Our Constitution's failure to derive its power and authority from the Australian people 
was acceptable at a time when those in the colonies routinely referred to the ‘mother 
country’. But it is a demeaning relic for a modern nation.

This is in marked contrast to other independent nations where the source of power and 
authority explicitly is the nation’s people. This can be illustrated by drawing on the 
following sample constitutions from around the world:

 USA – ‘We the People of the United States … do ordain and establish this 
Constitution for the United States of America.’16

15 Australian Electoral Commission 2011, Federation Fact Sheet 1 – The Referendums 1898–1900, viewed 27 May 
2017, <http://www.aec.gov.au/about_aec/Publications/Fact_Sheets/factsheet1.htm>.
16 The White House n.d., Constitution of the United States, viewed 27 May 2017, 
<https://www.whitehouse.gov/1600/constitution>.
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 South Africa – ‘We, the people of South Africa, … through our freely elected 
representatives, adopt this Constitution as the supreme law of the Republic …’17

 India – ‘We, the people of India, having solemnly resolved to constitute India … do 
hereby adopt, enact and give to ourselves this Constitution...’18

 Germany – ‘… the German people, in the exercise of their constituent power, have 
adopted this Basic Law [Constitution].’19

 Indonesia – ‘Whereas independence is a genuine right of all nations and any form 
of alien occupation should thus be erased from the earth as not in conformity with 
humanity and justice … the people of Indonesia declare herewith their 
independence … Indonesia's National Independence shall be laid down in a 
Constitution of the State of Indonesia … with sovereignty of the people …’20

 Brazil – ‘All power emanates from the people, who exercise it through elected 
representatives or directly, according to this Constitution.’21

 China – ‘All power in the People’s Republic of China belongs to the people.’22

 Lebanon – ‘The people are the source of authority and sovereignty; they shall 
exercise these powers through the constitutional institutions.’23

 Sweden – ‘All public power in Sweden proceeds from the people.’24

 Papua New Guinea – ‘By authority of our inherent right as ancient, free and 
independent peoples … we, the people, do now establish this sovereign nation and
… by virtue of that authority … all power belongs to the people …’25

Should a new Australian Constitution deriving its power and authority from the 
alternative and only legitimate source – its people – now be forged?

While the historic reality of British occupation cannot be altered, a path to 
contemporary constitutional legitimacy can be imagined. Formulating and installing a 
fresh constitution that expressly derives its authority from Indigenous and non-
indigenous Australians together would not only introduce constitutional legitimacy, it 
would also be a substantial stride towards meaningful reconciliation between settler and

17 South African Government 2017, Constitution of the Republic of South Africa, 1996 – Preamble, viewed 27 May 
2017, <http://www.gov.za/documents/constitution-republic-south-africa-1996-preamble>.
18 Government of India Ministry of Law and Justice (Legislative Department) 2015, The Constitution of India, as on 
9 November 2015, viewed 27 May 2017, <http://lawmin.nic.in/olwing/coi/coi-english/coi-4March2016.pdf>.
19 Deutscher Bundestag 2014, Basic Law for the Federal Republic of Germany, p13, viewed 27 May 2017, 
<https://www.btg-bestellservice.de/pdf/80201000.pdf>.
20 Bali Tourism Board n.d., Certified translation of the 1945 Constitution of the Republic of Indonesia, viewed 27 
May 2017, <http://balitourismboard.or.id/uploads/file/reg1.pdf>.
21 Constitute – The World’s Constitutions to Read, Search, and Compare 2017, Brazil's Constitution of 1988 with 
Amendments through 2014, viewed 27 May 2017, 
<https://www.constituteproject.org/constitution/Brazil_2014.pdf>.
22 The National People’s Congress of the People’s Republic of China 2017, Constitution of the People's Republic of 
China, viewed 27 May 2017, http://www.npc.gov.cn/englishnpc/Constitution/2007-11/15/content_1372963.htm>.
23 International Constitutional Law Project 1991?, Lebanon – Constitution, based on the raw text of an annotated 
translation by Paul E Salem for the Lebanese Center of Political Studies (cf. The Beirut Review No. 1/1991), viewed 
27 May 2017, <http://www.servat.unibe.ch/icl/le00000_.html>.
24 Sveriges Riksdag 2016, The Constitution of Sweden - The Fundamental Laws and the Riksdag Act, viewed 27 May
2017, <http://www.parliament.am/library/sahmanadrutyunner/Sweden.pdf>.
25 National Parliament of Papua New Guinea n.d., Constitution of the Independent State of Papua New Guinea, 
viewed 27 May 2017, <http://www.parliament.gov.pg/images/misc/PNG-CONSTITUTION.pdf>.
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original Australians.

B. A hamstrung Australian Government

Our Constitution reflects its genesis as a compromise pact formulated by colonial 
entities. 

The then Australian colonies, under British rule, had been delegated (including under 
the British Australian Constitutions Act 1850) largely unfettered powers available to the 
British parliament. From their position of unassailed strength in ‘terra nullius’, the 
colonies grudgingly had come to realise that a united nation ought to be established 
across the great continent; primarily to facilitate trade with one another. Those colonies,
however, jealously guarded their powers and were prepared only to cede that portion of
them as would enable basic functionality of the new ‘Commonwealth’. 

Our present Constitution expressly sought to maintain the States’ preeminent standing 
in the system of government for the new nation. The six colonies (newly anointed as 
States of Australia when the Constitution was enacted in 1901) were, by design, to 
remain the dominant continuing source of power and authority. 

As originally envisaged, the States would control almost all key functions of the day, 
including taxation, policing, health, education (schools, teaching, universities and 
vocational training), building and construction, land management, housing, fuel and 
energy supply, agriculture and fisheries, water and irrigation, environment, mining, 
national parks, road and rail transport, industrial relations and all else that wasn’t 
specifically ceded to the Commonwealth. 

The Commonwealth would oversee a limited set of responsibilities. Those 
responsibilities included a small number with nation building potential, such as trade 
with other countries and immigration, other responsibilities that self-evidently needed 
to be under the control of a national government, including defence, currency and 
external affairs, and a number of others that were almost tokenistic, such as for beacons 
and buoys, astronomical observations, weights and measures and the influx of criminals.
While some of these responsibilities were to be exercised exclusively by the 
Commonwealth, others were to be jointly (or ‘concurrently’) exercised by the 
Commonwealth and the States.

Thus, the Australian Government’s powers were restrictive from the start and set in a 
constant state of tension with the far wider powers available to State governments.

This outcome was not based on a compelling theory of government or a reflective 
judgement of what governmental arrangements would best serve the future nation. It 
was little more than an accident of 19th century British history impelled by the 
entrenched self-interest of the Australian colonies. 
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It could so easily have been different. In the late 1830s, the British colonial office 
planned for Australia’s colonies to unite under a national parliament, which would have 
ultimate control and legislative authority, but with most government functions actually 
exercised by regional councils.26

C. Anachronistic supremacy of British institutions

Despite the enactment of our Constitution in 1901, Australia remained but a semi-
independent dominion under the British Crown until the United Kingdom parliament in 
1931 passed the Statute of Westminster. Until then, despite Australia being a nation with
its own constitution, the United Kingdom parliament could make laws for, and binding 
on, Australia and the other ‘dominions’ of the British Empire. The Statute of 
Westminster belatedly granted Australia full legislative independence.

Until 1986, however, the United Kingdom parliament retained the power to change our 
Constitution. In a modest statement of a growing sense of autonomy, the Australian 
parliament’s Australia Act 1986 removed that power, but only after necessary consent 
was obtained from the United Kingdom parliament.

In her speech to the Australian parliament in 1986, Queen Elizabeth observed Australia’s
growing independence:

‘Whenever I am here … I see a growing sense of identity and a fierce pride in being 
Australian. So it is right that the Australia Act has severed the last of the 
constitutional links between Australia and Britain … [A]nachronistic constitutional 
arrangements have disappeared …’27

The Queen’s description of anachronistic constitutional arrangements was unexpectedly 
frank, but her assertion that the last constitutional links between Australia and Britain 
had been severed and that anachronistic constitutional arrangements had disappeared 
was egregiously hyperbolic.

The Queen and her representative, the Governor-General, are in total mentioned in our 
Constitution more than 100 times.

Under our Constitution, the power to make laws continues to be vested in a Parliament 
that is defined to be the Queen, a Senate and a House of Representatives. The highest 

26 Brown, AJ 2005, ‘The Constitution We Were Meant To Have. Re-examining the origins and strength of Australia’s
unitary political traditions’, Senate Occasional Lecture, 22 April 2005, viewed 1 June 2017, 
<http://www.aph.gov.au/binaries/senate/pubs/occa_lect/transcripts/220405.pdf>.
27 Quoted in: McKenna, Mark 2017, ‘Friday essay: King, Queen and country – will Anzac thwart republicanism?’, 
The Conversation, 21 April, viewed 1 June 2017, <https://theconversation.com/friday-essay-king-queen-and-country-will-anzac-
thwart-republicanism-74303?utm_medium=email&utm_campaign=Latest%20from%20The%20Conversation%20for%20April
%2021%202017%20-%2072315486&utm_content=Latest%20from%20The%20Conversation%20for%20April%2021%202017%20-
%2072315486+CID_be3476f58bcb40a39469f3f562651cde&utm_source=campaign_monitor&utm_term=Friday%20essay%20King%20Queen
%20and%20country%20-%20will%20Anzac%20thwart%20republicanism>.

11

https://theconversation.com/friday-essay-king-queen-and-country-will-anzac-thwart-republicanism-74303?utm_medium=email&utm_campaign=Latest%20from%20The%20Conversation%20for%20April%2021%202017%20-%2072315486&utm_content=Latest%20from%20The%20Conversation%252
https://theconversation.com/friday-essay-king-queen-and-country-will-anzac-thwart-republicanism-74303?utm_medium=email&utm_campaign=Latest%20from%20The%20Conversation%20for%20April%2021%202017%20-%2072315486&utm_content=Latest%20from%20The%20Conversation%252
https://theconversation.com/friday-essay-king-queen-and-country-will-anzac-thwart-republicanism-74303?utm_medium=email&utm_campaign=Latest%20from%20The%20Conversation%20for%20April%2021%202017%20-%2072315486&utm_content=Latest%20from%20The%20Conversation%252
https://en.wikipedia.org/wiki/The_Crown
http://www.aph.gov.au/binaries/senate/pubs/occa_lect/transcripts/220405.pdf


authority in our Parliament is therefore a foreigner. That foreigner appoints a non-
elected Governor-General (also not necessarily an Australian) to ‘be Her Majesty's 
representative in the Commonwealth’ to ‘exercise in the Commonwealth during the 
Queen's pleasure, but subject to this Constitution, such powers and functions of the 
Queen as Her Majesty may be pleased to assign to him.’ 

What are the ‘powers and functions of the Queen’ and the limits, if any, to her powers 
and functions under our Constitution and, therefore, to those she may assign the 
Governor-General? These seem nowhere satisfactorily to have been defined.

While it is now generally accepted that the Queen acts entirely on the advice of 
Australian Government Ministers, that her only necessary constitutional function is to 
appoint the Governor-General, and that the prerogative powers of the Crown are solely 
in the hands of the Governor-General28, these understandings arise from custom and 
convention and are inconsistent with a literal reading of the Constitution.

Legal views about the Queen’s powers, however, differ and the issue has never needed 
to be settled. Formally and literally though, at the dictate of the Queen, the appointed 
Governor-General may be empowered personally to exercise virtually any governmental 
power and to override our elected representatives. That this will not happen is hardly an
argument for such a major, sweeping, anti-democratic provision to remain in our 
Constitution.

The Constitution plainly states that the executive power of the Commonwealth is vested 
in the Queen and is exercisable by her representative, the Governor-General. It is 
passing strange then that the Parliament of Australia’s official fact sheet on the 
Australian system of government states that ‘a realistic understanding of Australia’s 
Executive Government cannot be obtained from the Constitution alone, and in fact a 
literal reading of the Constitution can be misleading.’29

If the British institutional references that course through our Constitution have so little 
meaning, why persist with them? If our Constitution does not articulate the actual state 
of our constitutional arrangements, and if so much of what it seems to say in relation to 
government in Australia is specious, why wouldn’t we wish to change it so that average 
Australians can apprehend what it contains – and, as important for the future, so that 
civics and citizenship education in our schools can be based on a comprehensible, even 
inspiring constitution? Surely it is poor democratic practice that only those steeped in 
constitutional law and versed in governmental practices understand how our 
Constitution operates and how that is so at odds with its text. 

28 Sir Maurice Byers, former Commonwealth Solicitor General, contended that the Governor-General alone and 
not the Queen exercises the executive powers granted him/her under our Constitution. See: ‘Governor-General’s 
Instructions’, Opinion of the Solicitor-General of Australia, 5 September 1975 - quoted in Smith, DI 2011, 'Why The 
Governor-General is Australia's Head of State', Quadrant Online, October, viewed 23 June 2017, 
<https://quadrant.org.au/magazine/2011/10/why-the-governor-general-is-australia-s-head-of-state/>.
29 Parliament of Australia 2012?, Infosheet 20 - The Australian system of government, viewed 1 June 2017, 
<http://www.aph.gov.au/About_Parliament/House_of_Representatives/Powers_practice_and_procedure/00_-
_Infosheets/Infosheet_20_-_The_Australian_system_of_government>.
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Consider other of the British institutional arrangements woven through our 
Constitution.

Our Queen or King was Queen or King of the United Kingdom and of the British Empire 
until the Empire effectively dissolved following World War II. Since 1953, our monarch 
has been Queen of Australia, a position distinct from the one she holds as Queen of the 
United Kingdom of Great Britain and Ireland.

The Queen's powers under our Constitution are therefore now her powers as Queen of 
Australia. Those powers, whatever they are, have shifted from one legal personage (the 
Queen of the United Kingdom of Great Britain and Ireland) to another legal personage 
(the Queen of Australia), while the actual personage has remained the same.

Under Clause 2 of the Commonwealth of Australia Constitution Act, provisions  ‘referring
to the Queen shall extend to Her Majesty’s heirs and successors in the sovereignty of the
United Kingdom.’ Hence, while the Queen in our Constitution is now the Queen of 
Australia, her heirs and successors as King or Queen of the United Kingdom shall be our 
next King or Queen. Thus, whatever the evolution of the role has been, as things stand, a
key element of our Constitution perpetually will be determined by British regal 
reproduction - which we can readily concede is beyond Australian control.

From time to time, the Queen issues certain guidelines for the Australian Governor-
General via letters patent, a formal, published means of conveying her will about an 
office and its role. The most recent of these is dated 21 August 2008.30 At the end of 
those instructions, the Queen proclaims that: ‘We reserve full power from time to time 
to revoke, alter or amend these Letters Patent as We think fit.’ On the face of it, the 
Queen considers her powers to be unconstrained. From the beginning of federation, 
others have questioned the very constitutionality of letters patent in relation to the role 
of the Governor-General.31

Our Constitution scarcely mentions ‘government’. Where it does, it posits Australia as a 
subservient state. According to our Constitution, the Government of the Commonwealth
is administered by ‘the Governor-General for the time being, or such person as the 
Queen may appoint’. Further, ‘[t]here shall be a Federal Executive Council to advise the 
Governor-General in the government of the Commonwealth, and the members of the 
Council shall be chosen and summoned by the Governor-General and sworn as 
Executive Councillors, and shall hold office during his pleasure.’

Additionally, our Constitution grants the Queen power to disallow any law passed by our

30 Commonwealth of Australia 2008, Gazette Special, No. S179, 9 September, viewed 1 June 2017, 
<http://www.gg.gov.au/sites/default/files/files/S179-2008-LettersPatent.pdf>.
31 Clark, Andrew Inglis (1848-1907), Studies in Australian Constitutional Law 2000, A digital text sponsored by the 
New South Wales Centenary of Federation Committee, University of Sydney Library, Sydney, prepared from the 
print edition published by Charles F Maxwell (G Partridge & Co), Law Booksellers and Publishers, Melbourne, 1901. 
Refer to Chapter 4 on the Governor-General, viewed 1 May 2017, <http://adc.library.usyd.edu.au/data-
2/fed0010.pdf>.
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(actually her) Parliament. 

Further, the Queen’s representative, the Governor-General, explicitly is the commander-
in-chief of Australia’s armed forces. 

Commonwealth Ministers are formally ‘the Queen’s Ministers of State for the 
Commonwealth’ appointed by the Governor-General and only holding office ‘during the 
pleasure of the Governor-General’. This so-called ‘reserve power’ is not clearly 
circumscribed and, crucially, allows the Governor-General to dismiss a Minister.  

Extraordinarily, in 1975, the Opposition-controlled Senate, flouting a longstanding 
convention, was blocking the passage of the Supply Bill and denying the Whitlam Labor 
Government the funds needed to govern. Using his reserve power, Governor-General 
Kerr chose to intervene and dismiss the Prime Minister.

In the lead-up to the dismissal of the Whitlam government, the Governor-General 
corresponded with the Queen about the political situation in Australia. Revealing the 
supra-constitutional standing of the Queen, the release of those letters has been 
prevented on the grounds that they are ‘personal papers’. ‘[A]t Her Majesty the Queen’s 
instructions’, the letters are unavailable to the public until at least 2027, after which the 
Queen (or presumably her regal successor) will still retain an indefinite veto over their 
release.32 That in modern Australia the monarch and formal head of our parliament can, 
on her personal whim, deny Australia’s citizens access to key documents that illuminate 
the nature and extent of any role she may have played under our Constitution in the 
dismissal of Australia’s Prime Minister and elected government is an affront to our 
democracy.

Whatever your view about the political struggle at the time, the stalemate reached over 
budget supply, and the relative merits of the chief, democratically legitimate 
protagonists, Whitlam and Fraser (both of whom undoubtedly made considerable 
contributions to our society), it was decidedly undemocratic that the dispute was not 
resolved by those elected to parliament by Australia’s citizens but by an appointed 
official acting on the Queen’s behalf using powers poorly defined and formally 
unconstrained under our Constitution.

It is entirely inappropriate for a modern state, that is in every other way independent, 
ever to place reliance on a foreign monarch or their representative to resolve a 
homegrown parliamentary impasse.

Australian nationhood and the autonomy bestowed with it remains a gift of the United 
Kingdom and its monarch, who formally retains powers to rein in the government of this
former colony should it become unruly. That historic reality baffles other nations and 

32 Hocking, Jenny 2016, ‘The Queen and the dismissal: the palace letters are not “personal” and must be released’,
The Guardian Australia Edition, 4 November, viewed 1 June 2017, 
<https://www.theguardian.com/commentisfree/2016/nov/04/the-queen-and-the-dismissal-the-palace-letters-are-
not-personal-and-must-be-released>.
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symbolically undermines our international reputation as well as our sense of self. 

It diminishes us that Australia is still a monarchy, albeit a constitutional one. To add 
insult to that state of affairs, we know that our monarch would assuredly never 
champion Australia’s interests above those of her home nation, half a world away from 
us.

However much many Australians admire the Queen as a person, she is just a person; a 
person granted vast wealth and privilege solely on the basis that she is descended from 
a long line of forebears who themselves acquired, through force, intrigue or lineage, the 
powers of a monarch over a people. 

The Queen’s ‘reign over’ us is inimical to the sense we have of ourselves and the 
egalitarianism we hold so dear.

It also offends our national identity and heritage; a national identity and heritage which 
certainly wasn’t British when our country was settled by the first Australians (50,000 or 
more years before Europeans chanced on our shores), and is now only residually British 
as the Australian population grows ever more diverse.

D. Workarounds driven by impractical provisions in our Constitution

The establishment via constitution of a governmental system that has not drastically 
impeded national progress is no ringing endorsement of that particular constitution or 
governmental system over conceivable alternatives.

New Zealand, the country with which Australia has arguably the greatest affinity and 
which has a parallel modern history, has no states, no senate, employs proportional 
representation to fill multi-member electorates and has reserved Māori seats in its 
parliament. To what extent are we able to argue the superiority of the Australian system 
of government and of our society’s progress over New Zealand’s?

Our Constitution provides scarcely any guidance for the institutions of Australian 
government which feature so prominently in the contemporary political life of our 
nation. It makes fleeting mention of Government, but nowhere adequately defines it. It 
contains no reference to a Head of State, Cabinet, a Prime Minister, political parties or 
an Opposition. These entities have been summoned into being extra-constitutionally.

Further, it makes no mention of our system of ‘responsible government’, under which 
the Government and individual Ministers are drawn from and accountable to 
parliament, especially the House of Representatives and, ultimately through elections, 
to the people. Nonetheless, responsible government has been asserted by High Court 
judges to be:
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‘… part of the fabric on which the written words of the Constitution are 
superimposed.’33

‘… an integral element in the Constitution.’34

Governmental arrangements and configurations established under constitutions do not 
alone, nor most significantly, shape a nation’s destiny. It is true that our Constitution has 
not prevented Australia’s progress and pronounced social and economic success among 
all the world’s nations. It is also true, however, that our Constitution has presented 
obstacles to the effective operation of government in Australia. 

Whatever our Constitution’s virtues, Australia and its democracy have thrived, and our 
governmental system has been able to work to support a modern state, through the 
adoption of conventions that override significant aspects of our Constitution, as well as 
through progressive, expansive interpretations of its provisions by the High Court, 
effectively granting a far wider set of powers to the Commonwealth government than 
those intended by its authors.

Had it been literally applied our Constitution would have rendered Australia a colonial 
backwater and its system of government a mockery among modern democracies.  

Necessarily, the set of conventions for Australia’s system of government has evolved not 
to complement or strengthen our Constitution but to circumvent it. As but some 
examples, by convention:

 The Governor-General only acts in accordance with prime ministerial advice. 
That convention (which has been broken) is meant to provide a check on the use
of the powers the Constitution grants the Governor-General.

 The Cabinet exercises the executive power of the Commonwealth, even though 
the Constitution vests it in the Queen, exercisable by her representative, the 
Governor-General.

 The party with a majority in the House of Representatives chooses the Ministers,
although the Constitution requires the Governor-General to do so.

 The Prime Minister and the Minister for Defence are in charge of the armed 
services, although the Constitution explicitly gives the Governor-General that 
role.

33 per Justice Sir Isaac Isaacs, Commonwealth v Kreglinger & Fernau Ltd [1926] HCA 8; (1926) 37 CLR 
[Commonwealth Law Reports] 393 (20 April 1926), AustLII, viewed 1 June 2017, 
<http://www.austlii.edu.au/au/cases/cth/HCA/1926/8.html>.
34 per Chief Justice Anthony Mason, Australian Capital Television Pty Ltd & New South Wales v Commonwealth 
[1992] HCA 45; (1992) 177 CLR [Commonwealth Law Reports] 106 (30 September 1992), AustLII, viewed 1 June 
2017, <http://www.austlii.edu.au/au/cases/cth/HCA/1992/45.html>.
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Constitutional conventions are generally upheld, but they are not legally enforceable. 
They operate only in good faith, are contrary to a literal application of the Constitution, 
and provide no guarantee against abuse.

A series of judicial interventions eschewing a literal interpretation of our Constitution 
have also had the effect of modifying the operation of our Constitution. 

Over the decades of its existence, liberal interpretations by the High Court of our 
Constitution’s provisions and implied purposes in the context of contemporary societal 
realities have stopped the original Constitution from being a heavier millstone around 
the nation’s neck, retarding economic and social progress and impeding the Australian 
government’s capacity to deal with modern exigencies. 

Our Constitution was framed to establish Australia as a genuine federation in which the 
Commonwealth and the States were to function and balance in their separate 
jurisdictional realms. The High Court has knowingly shifted that balance and expanded 
the Commonwealth’s powers.

From the landmark Engineers case35 in 1920, the High Court began to interpret the 
Constitution in ways contrary to the framers’ federalist intentions. As a result, the 
Commonwealth’s powers have encroached substantially on the States’ original domains. 

The High Court has extended the Commonwealth’s powers by determining, for example,
that ‘the trade and commerce power can be used to stop a mine, the external affairs 
power to stop a dam, the taxation power to guarantee superannuation for all working 
Australians and the corporations power to set up a system of industrial relations.’36

Allied to those changes, the Commonwealth’s financial and taxation powers have been 
strengthened through judicial interpretation, effectively subordinating the States.

Prior to World War II, the State governments each collected income tax. To finance 
Australia’s war efforts, the Commonwealth began to collect income tax. It granted 
funding to the States on the condition they cease collecting their own income taxes. 
Victoria, Queensland, South Australia and Western Australia challenged the enabling 
legislation. 

In its decision in the First Uniform Tax Case 194237, the High Court ruled the enabling 

35 Amalgamated Society of Engineers v Adelaide Steamship Co Ltd (‘Engineers' case’) [1920] HCA 54; (1920) 28 CLR
[Commonwealth Law Reports] 129 , AustLII, viewed 30 April 2017, <http://www.austlii.edu.au/cgi-
bin/sinodisp/au/cases/cth/HCA/1920/54.html?stem=0&synonyms=0&query=Amalgamated%20Society%20of%20Engineers%20v%20Adelaide
%20Steamship%20Co%20Ltd>.
36 Gageler, Stephen 2009, ‘Beyond the text: A vision of the structure and function of the Constitution’, 32 
Australian Bar Review 138, 140, p 38, viewed 20 April 2017, 
<http://www.austlii.edu.au/au/journals/NSWBarAssocNews/2009/14.pdf>.
37 South Australia v Commonwealth (‘First Uniform Tax case’) [1942] HCA 14; (1942) 65 CLR [Commonwealth Law 
Reports] 373 (23 July 1942), AustLII, viewed 7 June 2017, <http://www.austlii.edu.au/cgi-
bin/sinodisp/au/cases/cth/HCA/1942/14.html?stem=0&synonyms=0&query=First%20Uniform%20Tax%20case>.
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legislation valid, leaving the income tax levying role to the Commonwealth alone. The 
upshot was that the States lost financial independence and became reliant on grants 
from the Commonwealth Government. As significantly, the High Court ruled that (under 
Section 96 of the Constitution, allowing the Commonwealth to attach conditions to 
funding grants) it was legal for the Commonwealth to provide compensation to States on
the condition that they stopped collecting income tax – although this stripped the States
of a key power clearly enshrined under the original federalist intent of the Constitution.

Of course, generous High Court interpretations have breathed life into our Constitution, 
ensuring that ‘originalist’ interpretations (i.e. those favouring the framers’ strict 
federalist intentions) have been judicially set aside. In this way, the pragmatic flexibility 
of our highest court’s judges has prevented our Constitution’s provisions from stymieing 
our governmental system’s capacity to adapt to and deal with changing societal and 
international realities.

Tongue in cheek, we could speculate that our High Court, with its practical orientation to
ensuring the contemporary workability of our Constitution, were it instead to be given a 
car manual, handbook for university students, rules of rugby or guide to the wildflowers 
of Tasmania as an alternative supreme national law, might also have interpreted those 
documents’ contents to provide workable guidelines for government in Australia.

E. The cost and inefficiency of our constitutional model

The regularly contested split of Commonwealth-State responsibilities in Australia is at 
best a source of avoidable inefficiency and at worst dysfunctional. 

The multitudinous crossovers of responsibility between the Commonwealth and the 
States that have evolved – such as in health, education, mining, energy supply and 
infrastructure – are extraordinarily costly, economically sapping and retard societal 
advancement. The brief case study of funding responsibility for schooling in Australia at 
Appendix 1 illustrates the complexity of funding arrangements and the associated lines 
of accountability that can develop in a federal system.

A key issue for innumerable areas of government is that neither the Australian 
parliament nor its State equivalents have unequivocal and final authority. Jurisdiction is 
frequently contested politically, fiscally and legally, with a good deal of the High Court’s 
work having involved the resolution of constitutional disputes between the 
Commonwealth and one or more of the States.

Such contestation could virtually be eliminated were one or other of these two levels of 
government to be given final authority over the other; a possibility entirely at odds with 
the foundation of our Constitution. 

Logically for a modern nation, the national government ought to have final authority 
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over the governments of the nation’s component parts. Yet, in Australia, our 
Constitution mostly prevents this, with the Commonwealth unable to direct the States. 
Commonwealth sway hinges on the constrained powers it can exercise, the funding 
clout it can apply and the willingness of the States to agree to certain national initiatives 
and to abide by those agreements.

For example, the Australian Government has constitutional power to legislate in relation 
to the importation of firearms. On the other hand, the States have responsibility for 
regulating the use, possession and sale of firearms.38 In the wake of the Port Arthur 
massacre in 1996, the Australian, State and Territory governments agreed to act jointly 
to restrict gun ownership and use. For the most part, the agreement has proved 
effective. However, there are inter-jurisdictional inconsistencies in legislation. There is 
also the ever-present possibility, as has been evidenced39, of one or more States 
breaking from the pack in response to lobby group pressure.

As a further example, the States have constitutional responsibility for school education 
although, using its power to provide funding to the States on terms and conditions it 
sets, the Australian Government has exercised considerable influence over schooling in 
Australia. In 2008, the Australian, State and Territory governments agreed to the joint 
development of a national curriculum for schools.40 Over the best part of a decade, that 
curriculum has been expertly developed and trialled. However, public school systems, 
private school systems and independent private schools throughout Australia – all of 
which are overseen by State or Territory governments – have varying levels of 
commitment to the new Australian curriculum and are largely free to implement it as 
they deem appropriate.

Were the Australian Government conclusively able to determine all matters of national 
importance, the difficulty of initiating a national approach and the scope for a national 
approach to be watered down would be obviated.

Despite the recognition in our Constitution of only two levels of government, three, 
including local governments, actually operate.

As at 2017, there are:

 225 members of the Australian parliament (75 senators and 150 members of the
House of Representatives)

 610 members of State and Territory parliaments (NSW 135, Victoria 128, 

38 Australian Institute of Criminology 2012, Firearm trafficking and serious and organized crime gangs » Legislative
reforms, last modified 29 June 2012, viewed 1 May 2017, <http://www.aic.gov.au/publications/current
%20series/rpp/100-120/rpp116/06_reforms.html>.
39 Lee, Samantha 2016, ‘Australia's stringent gun laws are under attack', Sydney Morning Herald, 28 April, viewed 1
May 2017, <http://www.smh.com.au/comment/australias-stringent-gun-laws-are-under-attack-20160427-
gog5gr.html>.
40 Council of Australian Governments 2008, National Education Agreement, pp 7 & 8, viewed 1 June 2017 
<  http://www.federalfinancialrelations.gov.au/content/npa/national_agreements/national-education-  
agreement.doc>.
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Queensland 93, South Australia 69, Western Australia 95, Tasmania 40, ACT 25 
and the Northern Territory 25)41, and

 around 6,600 elected councillors forming more than 530 local governments 
(councils) across Australia.42

While the total number of our elected politicians per head of population probably isn’t 
excessive, the proportion of their time spent at loggerheads with their counterparts in 
other tiers of government is.

There is limited articulation and coordination of effort across those three levels of 
government. Each level enjoys primacy in particular areas, but the intersections of the 
sets of jurisdictional responsibility are extensive. These intersections frequently prove 
problematic, leading to uncertainty, complexity and conflict that drain public and private
sector energy.

In a 2006 report, Access Economics observed that ‘… the more complex that modern 
living gets, the fuzzier grows the line between Federal and State responsibilities. That is 
because government programs in education, training, health, aged care and welfare are 
increasingly interacting with each other ... Our federation has never been so complex ... 
That complexity – and the associated increase in the “fuzziness” in dividing lines 
between State and Federal programs – has made cooperation harder to achieve, and 
hence reform harder to achieve.’43

That Access Economics report went on to estimate that, for 2004-05, ‘based upon 
conservative assumptions, … the fiscal costs in Australia’s current federalism system – 
the higher than necessary costs of government compared with an efficient (‘ideal’) 
federation could be almost $9 billion ... And this estimate only covers the ‘government’ 
costs of inefficient federalism in Australia… there are also likely to be broader ‘private’ 
costs of inefficient federalism – where costs fall on to businesses and families … it is not 
unreasonable to assume that these costs would be higher than the ‘government’ costs – 
perhaps substantially higher.’44 (A $9 billion cost to government in 2005 was equivalent 
to approximately $11.8 billion in 2016.45)

A 2002 econometric analysis estimated an even higher figure. ‘… Australia’s ‘duplicated 
centralism’ harbours duplication and coordination costs amounting to more than $20b 
per annum, which could be saved and gainfully redeployed by moving to a system 

41 Australian Government 2017, State parliaments and members' contacts, viewed 1 June 2017, 
<http://www.australia.gov.au/about-government/states-territories-and-local-government/state-parliaments-and-
members-contacts>.
42 Australian Local Government Association 2017?, About ALGA, viewed 1 June 2017, <http://alga.asn.au/?ID=42
43 Access Economics 2006, ‘The costs of federalism’, Appendix II of Reshaping Australia’s 
Federation – A New Contract for Federal-State Relations (Business Council of Australia, 2006), p iv, viewed 1 June 
2017, <http://www.bca.com.au/docs/B90472B0-9CD3-4106-B289-6A35275AD134/appendix-2_the-costs-of-
federalism_28-10-2006.pdf>. 
44 Access Economics 2006, ibid, p 50
45 Reserve Bank of Australia 2017, Inflation Calculator, viewed 1 June 2017, <http://www.rba.gov.au/calculator/>.
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comprising two principal tiers of democratic government.’46 ($20 billion in 2002 was 
equivalent to approximately $28.4 billion in 2016.47)

Various alternative governmental models for Australia and the savings achievable have 
been investigated.48 While emphasising the difficulty of determining the best model, 
that research underlined the importance of nationally driven and coordinated 
government, including functional transfers to establish unitary national systems in 
health and education, for example. It concluded that ‘intelligent government structure 
reforms have the potential to significantly enhance Australia's financial and economic 
strength, and hence provide the financial capacity to achieve significantly improved 
social and environmental outcomes as well.’

F. Racism in our Constitution

As earlier highlighted, the authority in our Constitution derives from the United 
Kingdom; not the Australian people, much less the first Australians. No Indigenous 
Australians were involved in the drafting of the Constitution. Most Indigenous 
Australians were prevented from voting in the referenda leading to the adoption of our 
Constitution.

Our Constitution does not recognise the custodianship of this land by the first 
Australians and the incalculable weight and authority that ought to be ascribed to and 
derived from their at least 50,000-year occupancy and heritage.

Shamefully, under our original Constitution, Aboriginal people were excluded from the 
regular census of Australia’s population. 

The Constitution acknowledges the power of any State to pass discriminatory laws 
disqualifying people of a particular race from voting at State elections; in which event 
the Constitution requires that people of that race be excluded from counting by the 
Commonwealth in determining the number of House of Representative electorates to 
which that State is entitled. 

From 1856, men, including Aboriginal men, had the right to vote in South Australia and, 
from 1894, women, including Aboriginal women, also had the right to vote in that 
colony. Deplorably, following federation, those enlightened reforms were opposed at the
new national level. Isaac Isaacs, one of the framers of our Constitution, then a member 
of parliament, and later Chief Justice of the High Court and Australia’s first Australian 

46 Drummond, ML 2002, ‘Costing Constitutional Change; Estimating the Costs of Five Variations on Australia’s 
Federal System’, Symposium on the Future of Regionalism, Australian Journal of Public Administration 61 (4): 43-
56, December, p 53, viewed 1 June 2017, 
<http://www.aphref.aph.gov.au/house/committee/efpa/localgovt/submissions/sub331.pdf>.
47 Reserve Bank of Australia 2017, op cit
48 Drummond, Mark Lea 2007, Costing constitutional change: estimates of the financial benefits of new states, 
regional governments, unification and related reforms, University of Canberra PhD thesis, viewed 1 June 2017, 
<http://www.canberra.edu.au/researchrepository/items/77ba26fc-5107-b728-72ea-d75a2ee6aefb/1/>.
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Governor-General, stated: Aborigines ‘have not the intelligence, interest or capacity’ to 
vote.49 The subsequently enacted Commonwealth Franchise Act 1902 prevented any 
‘Aboriginal native of Australia Asia Africa or the Islands of the Pacific except New 
Zealand’ from enrolling to vote. (It was not until 1962 that Indigenous Australians were 
permitted to enrol to vote in federal elections if they wished; however, unlike other 
Australians, it was not compulsory for them to enrol.50 It only became compulsory for 
Aboriginal and Torres Strait Islander Australians to register and vote in 1984.51) 

Two-thirds of a century after federation, a referendum in 1967 removed the provision 
that ‘Aborigines not be counted in reckoning population’. 

Originally, parliament was able to make laws with respect to ‘people of any race, other 
than the aboriginal race in any State …’. The 1967 referendum removed the phrase 
relating to the ‘aboriginal race’. The amended power now enables the Commonwealth 
parliament to legislate with respect to people of any race (notwithstanding the vexed 
issue of defining ‘race’). Perversely, however, such legislation need not assist or benefit 
the target race. 

In the 1996 Hindmarsh Island Bridge case, the Commonwealth Government claimed 
power under the Constitution to pass racially discriminatory legislation; in this instance, 
affecting the Ngarrindjeri people. To enable construction of the bridge, which was 
opposed by the Ngarrindjeri, the Commonwealth had amended the Aboriginal and 
Torres Strait Islander Heritage Protection Act 1984 so that it no longer applied to the 
Hindmarsh Island bridge area. The High Court didn’t reject the Commonwealth’s 
assertion that it could pass racially discriminatory legislation, but instead determined 
that the Ngarrindjeri could not rely on the Aboriginal and Torres Strait Islander Heritage 
Protection Act 1984 to challenge construction of the Hindmarsh Bridge because that Act 
was a benefit not a right of Aboriginal people.52 

That decision by the High Court effectively upheld the Commonwealth’s constitutional 
power to make laws with a detrimental effect on Aboriginal and Torres Strait Islander 
Australians. And it is not too great a stretch to contend that the Commonwealth 
therefore has powers with racist reach. This makes Australia’s Constitution the only in 
the democratic world that authorises its parliament to make laws imposing negative 

49 House of Representatives 1902, Hansard, 24 April, p 11979. Cited in Williams, George 2013, ‘Race and the 
Australian Constitution’, Australasian Parliamentary Review Autumn 2013, Vol. 28, No. 1, p 8, viewed 1 May 2017, 
<http://www.aspg.org.au/journal/2013autumn_28_1/28(1)%20Master.pdf#page=6>. 
50 Australian Electoral Commission 2006, History of the Indigenous Vote, August, p 8, viewed 17 June 2017, 
<http://www.aec.gov.au/indigenous/files/history_indigenous_vote.pdf>.
51 Hill, Lisa & Louth, Jonathon 2004, Compulsory Voting Laws and Turnout: Efficacy and Appropriateness, Refereed 
paper presented to the Australasian Political Studies Association Conference, University of Adelaide, 29 September 
- 1 October, p 5, viewed 17 June 2017, <https://www.adelaide.edu.au/apsa/docs_papers/Aust
%20Pol/Hill&Louth.pdf>.
52 Wilson v Minister for Aboriginal & Torres Strait Islander Affairs (‘Hindmarsh Island Bridge case’) [1996] HCA 18; 
(1996) 189 CLR [Commonwealth Law Reports] 1 (6 September 1996), AustLII, viewed 1 June 2017, 
<http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/HCA/1996/18.html?
stem=0&synonyms=0&query=hindmarsh>.
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treatment on a group due to their race.53

By ignoring the primacy of the first Australians in this country, the cast of our 
Constitution was racist. So long as our Constitution is replete with references to the pre-
eminence of the monarch of the colonising British power, the cast of our Constitution 
remains racist. While ever a power with racist potential sits in our Constitution, our 
Constitution is racially tainted.

In this context, the push merely to ‘recognise’ Aboriginal and Torres Strait Islander 
peoples in our present Constitution is trivial and tokenistic. The rejection of that 
proposition by Aboriginal and Torres Strait Islander leaders and their declared 
preference for a constitutionally enshrined Indigenous representative body, as well as a 
commission leading to a treaty54, underscores the need for constitutional refurbishment 
rather than window-dressing. 

That, more than six years after the Australian Government in 2011 initiated a process to 
achieve constitutional recognition of the First Australians55 the proposal remains so 
contested and satisfactory resolution so elusive, highlights the challenge of meaningful 
reform of our Constitution on a piecemeal basis.

The more substantive push for the negotiation of a treaty between Indigenous and non-
indigenous Australians offers a means for reaching a settlement and a reconciliation that
acknowledges Indigenous Australians’ traditional occupation and ownership of the land. 
A treaty can provide a legal and moral foundation for Australian nationhood.56

As meaningful would be a united and uniting push by all of those with a true sense of 
belonging to this country – pre-eminently Aboriginal and Torres Strait Islander 
Australians but legitimately too other Australian citizens who also have a deep affection 
for Australia as home – to come together and, on a fresh canvas, proclaim the modern 
Constitution that we wish now to be the supreme legal blueprint for our nation.

G. Lack of protections for the people

53 Williams, George 2017, ‘Australia's discriminatory constitution would allow a Trump-style travel ban’, Sydney 
Morning Herald, 13 March, viewed 7 June 2017, <http://www.smh.com.au/comment/australias-discriminatory-constitution-would-
allow-a-trumpstyle-muslim-ban-20170309-guv0hw.html?utm_source=TractionNext&utm_medium=Email&utm_campaign=Worm-Subscribe-
130317>.
54 Wahlquist, Calla 2017, op cit
55 Australian Government Department of Prime Minister and Cabinet 2017, Constitutional Recognition, viewed 7 
June 2017, <https://www.dpmc.gov.au/indigenous-affairs/constitutional-recognition>.
56 Macdonald, Gaynor 2017, ‘After Uluru, we must focus on a treaty ahead of constitutional recognition’, The 
Conversation, 31 May, viewed 1 June 2017, <https://theconversation.com/after-uluru-we-must-focus-on-a-treaty-ahead-of-
constitutional-recognition-78474?utm_medium=email&utm_campaign=Latest%20from%20The%20Conversation%20for%20June
%201%202017%20-%2074935790&utm_content=Latest%20from%20The%20Conversation%20for%20June%201%202017%20-
%2074935790+CID_52eabddda2d61d4219bfad1f32bdf40c&utm_source=campaign_monitor&utm_term=After%20Uluru%20we%20must
%20focus%20on%20a%20treaty%20ahead%20of%20constitutional%20recognition>.
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Australia is the only democratic nation in the world not to have a national framework for
human rights protection, such as a national bill of rights or human rights act.57 

While believing that British common law would be a sufficient safeguard for the citizenry
of the new nation, the authors of our Constitution nonetheless considered that at least 
some rights ought to be protected under the Constitution. As a result, our Constitution 
recognises a limited and quirky set of rights of individuals. These are:

 No one entitled to vote in a State election can be prevented from voting in a 
Federal election.

 All State residents have a right to the reasonable use of river water for 
conservation or irrigation.

 A resident in one State shall not be subject in any other State to any disability or 
discrimination which would not apply to them if they were a resident in that 
other State.

 A right to fair compensation should the Government acquire a person’s 
property.

 Trial by jury for indictable federal offences.
 Freedom of religion.

Additionally, the High Court has determined that the Constitution contains an implied 
freedom of political communication.58

Why then should some rights be protected by our Constitution, but not a more 
comprehensive set?

Those opposed to the constitutional protection of rights usually express two major 
concerns.

Firstly, that the effect of introducing constitutional protection of rights would be to 
diminish the role of parliament in determining whether and in what ways the public 
needs to be protected from assaults against their rights. It is true that parliament’s 
freedom to decide matters relating to people’s rights would be constrained by the 
enshrinement of rights in Australia’s constitution. But that would be no more so than for
any constitutional provision (such as for the qualification of electors, the method of 
electing members or the limitation of governmental powers) that also denies parliament
freedom to determine the arrangements it judges best. The purpose of constitutionally 
entrenching certain requirements is to guide and curtail governmental practice on 

57 Williams, George 2013, ‘Race and the Australian Constitution’, Australasian Parliamentary Review Autumn 2013,
Vol. 28, No. 1, viewed 1 May 2017, 
<  http://www.aspg.org.au/journal/2013autumn_28_1/28(1)%20Master.pdf#page=6>. And Williams, George 2009, 
'A Charter of Rights for Australia', Evatt Journal, Vol. 9, No. 3, June, viewed 7 June 2017 
<http://evatt.org.au/papers/charter-rights-australia.html>.
58 Williams, George 1997, ‘The State of Play in the Constitutionally Implied Freedom of Political Discussion and 
Bans on Electoral Canvassing in Australia’, Parliament of Australia, Research Paper 10 1996-97, viewed 1 June 2017,
<http://www.aph.gov.au/About_Parliament/Parliamentary_Departments/Parliamentary_Library/pubs/rp/RP9697/
97rp10>.
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matters that are regarded as too important to be resolved by a parliament whose 
makeup regularly changes and which responds to perceived imperatives (sometimes 
self-serving) that may also be ephemeral.

The second contention is that legal challenges arising from alleged breaches of rights 
would give too much power to the judiciary to interpret rights, place unnecessary strain 
on our courts and provide a heyday for lawyers. It is likely that the constitutional 
enshrinement of a set of rights would result in some initial spike in cases brought; as is 
the case with new legislation. Certainly that effect is especially pronounced with 
taxation law, yet rarely does anyone suggest that that is a reason for never adopting new
taxation law. As with disputes relating to any constitutional provision, the High Court 
would undoubtedly play a key role in interpreting rights enshrined in a new Constitution,
but the Court has the capacity to do so with the public interest uppermost in its 
deliberations. International experience, at least with human rights legislation, does not 
bear out the fears of critics that the load on courts would be excessive. Further, since 
individuals who are disadvantaged and have access to limited resources typically initiate 
human rights cases, the field is unlikely to prove lucrative for lawyers.59

As Harris has argued: ‘… if the existence of justiciable rights is offensive to constitutional 
principle, then surely opponents of a full Bill of Rights should be calling for the 
Constitution to be amended so as to remove such rights as it does protect. Yet calls to 
remove provisions such as s 116, which protects freedom of religion, have been 
conspicuous by their absence, so the question needs to be asked: If freedom of religion 
is protected, why should that not be so in the case of other fundamental rights?’60

Australia has not shied away from recognising and endorsing rights in other fora. 
Australia has signed all the major international human rights conventions. Australia was 
one of nine nations whose representatives drafted the most momentous of these, the 
Universal Declaration on Human Rights.61 In 1948, as President of the UN General 
Assembly, Australia’s Dr HV Evatt oversaw the adoption of the Universal Declaration.62

Since the adoption of the Universal Declaration, almost all new national constitutions 
have included a section protecting human rights.63 Notably, post-apartheid South Africa 

59 Zifcak, Spencer & King, Alison 2013, ‘Human Rights For and Against’, p59, The Australian Collaboration, viewed 7
June 2017, <http://www.australiancollaboration.com.au/pdf/Essays/Human-Rights-For-Against.pdf>.
60 Harris, Bede 2016, ‘Does our Constitution really give effect to the doctrines it purportedly embodies? An 
argument in favour of constitutional reform’, Senate Occasional Lecture transcripts and audio recordings 2016, 24 
June, viewed 7 June 2017,  <http://www.aph.gov.au/Senate/~/~/link.aspx?
_id=A54FCE7B3A6340FDBF67B9AAEFFDAB8F&_z=z>.
61 United Nations 2016, The Drafters of the Universal Declaration of Human Rights, viewed 7 June 2017, 
<http://www.un.org/en/sections/universal-declaration/drafters-universal-declaration-human-rights/index.html>.
62 Australian Human Rights Commission 2017, Australia and the Universal Declaration on Human Rights, viewed 7 
June 2017, <https://www.humanrights.gov.au/publications/australia-and-universal-declaration-human-rights>.
63 Charlesworth, Hilary 2008, ‘Universal Declaration of Human Rights (1948)’, Oxford Public International Law, last 
updated February 2008, viewed 7 June 2017, 
<http://opil.ouplaw.com/view/10.1093/law:epil/9780199231690/law-9780199231690-e887?
rskey=WS04xu&result=1&prd=OPIL>.
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turned to the Universal Declaration when seeking to incorporate rights to protect its 
citizens. 

The Australian Capital Territory government enacted a Human Rights Act in 2004. 
Victoria enacted a Charter of Human Rights and Responsibilities Act in 2006. Each 
requires the legislature to consider human rights in developing new legislation and 
requires the courts to consider human rights in interpreting legislation. In neither 
jurisdiction has the adoption of a set of human rights generated significant legal or other
challenges.

Similarly, New Zealand has enacted a Bill of Rights Act (1990) and the United Kingdom its
Human Rights Act (1998). In both countries, the impact of these statutes has been 
evaluated positively.64 

The absence of a comprehensive and, elsewhere among the community of advanced, 
democratic nations, utterly acceptable set of peoples’ rights in our Constitution is a 
significant deficiency for a modern state functioning in complex and turbulent times. 

Australia’s generally commendable human rights record is poor reason for complacency 
and inattention to the protections individual citizens need when confronting the might 
and reach of government.

64 Zifcak, Spencer & King, Alison 2013, op cit, pp 31-36
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3. THE CASE FOR FORGING A NEW CONSTITUTION

H. Starting afresh

The problems with our Constitution outlined above provide ample reasons for its 
replacement. Its weaknesses and shortcomings are manifold.65 It is manifestly unfit for 
contemporary purpose.

However, we should dismiss as insufficient proposals to ameliorate its deficiencies and 
as implausible the prospects of achieving repair via ad hoc referenda.  

A case in point is the republican push. Worthy as that movement is, Australian status as 
a republic cannot simply be achieved by, for example, substituting the words ‘Republic 
of Australia’ for ‘Commonwealth of Australia’ in our present Constitution. True 
republicanism would require a thorough expunging of colonial relics and monarchical 
references from our Constitution.66 No easy matter as the preceding discussion has 
shown. The number and complexity of possible changes proved a stumbling block in the 
unsuccessful 1999 Australia republic referendum. Condensing the debate to two 
questions, that referendum left key issues unresolved, including: any future codification 
of the powers of the Governor-General cum President; the scope and mechanism of the 
potential direct election of a President; the means for dismissing a President; the 
anomaly of the Queen remaining head of each of the six Australian States within a 
federal republic; and whether amendment of the original British Act creating our 
Constitution would also be required.

Our present Constitution is beyond patching. Instead, let's consider the arguments for 
wholesale change; for adopting a new Constitution because by so doing we can greatly 
improve government in Australia and the ways our society operates.

At a general level, apart from the production of a new document, the purposes that can 
be served by forging a new constitution have been distilled from the experiences of 

65 Williams has set out five compelling reasons for rewriting our Constitution. There is substantial intersection of 
the discussion in this paper with Williams’ reasons, which relate to: political realities and the Constitution; 
Indigenous Australians and reconciliation; the modern functioning of the Australian economy; social justice and 
human rights; and symbolism and the republic. See: Williams, George 2002, ‘Chapter 1: Five Reasons to Rewrite the
Constitution’, in: Patmore, Glenn (Editor), Jungwirth, Gary (Editor), The Big Makeover: A New Australian 
Constitution: Labor Essays 2002, Annandale, NSW: Pluto Press in association with the Australian Fabian Society, 
2001, pp 35-47.
66 Gageler (a Justice of the High Court from 2012) and Leeming have contended that it would be insufficient for 
Australia’s proposed transformation into a republic to be supported through a referendum as required under s128 
of the Constitution. They argue that, per s51 (xxxviii) of the Constitution, such a change would also need to be 
passed at the request or with the concurrence of the parliaments of all of the States. Further, since s7 of the 
Australia Act 1986 has entrenched the position of Governor as the representative of the Queen in the States, and 
because of the interplay between s51 (xxxviii) of the Constitution and s15 of the Australia Act 1986, any severance 
of the links between the Queen and the State Governors may also require legislation by all of the States. See: 
Gageler, Stephen & Leeming, Mark 1996, 'An Australian Republic: Is a Referendum Enough?' Public Law Review, vol 
7 no 3, September, pp 150-153.
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many nations.67 Each of these has relevance to Australia and our continuing quest for 
nation building. These purposes are:

 reconciliation among conflicting groups 
 strengthening national unity 
 empowering the people and engaging them in public affairs and the exercise 

and protection of their rights 
 elaborating national goals and values 
 broadening the agenda for change 
 promoting knowledge and respect for principles of constitutionalism 
 enhancing the legitimacy of the constitution. 

Our Constitution is tired and outdated. The 2017 political crisis concerning the eligibility 
under section 44 of members to sit in parliament because of their (inadvertent) dual 
citizenship (formally, their allegiance to, or their entitlement to the rights or privileges of
a citizen of, a foreign power) amply illustrates the point.68 

The Constitution is splitting at the seams as attempts are made to prod and nudge it to 
cope with the contemporary world. That should come as no surprise.

Consider that, in the late 1890s when our present Constitution was drafted, Australia’s 
population was around 3.5 million, life expectancy was about 48 years (more than 33 
years less than in 201569), there were occasional outbreaks of bubonic plague in our 
cities, 16,000 volunteers from Australia’s colonies were about to fight for Britain against 
the Dutch-Afrikaner settlers in South Africa (because the British wanted the gold mines 
of the Boer states70), and Queensland’s Aboriginal Protection and Restriction of the Sale 
of Opium Act was passed, allowing Aboriginal people forcibly to be confined to reserves 
and banned from towns, the detention of Aboriginal children in dormitories and every 
facet of Aborigines’ lives to be controlled (including marriage, guardianship of children, 
work outside reserves and management of assets). 

67 Ghai, Yash 2005, ‘The Role of Constituent Assemblies in Constitution Making’, Institute for Democracy and 
Electoral Assistance, p 3, viewed 7 June 2017, <https://www.agora-parl.org/sites/default/files/The%20Role%20of
%20Constituent%20Assemblies%20in%20Constitution%20Making.pdf>.
68 Twomey, Anne 2017, ‘High Court has a far from easy task in assessing the validity of MPs’ citizenship’, 
Australian Financial Review, 24 August, viewed 5 September 2017, <http://www.afr.com/business/legal/high-court-
has-a-far-from-easy-task-in-assessing-the-validity-of-mps-citizenship-20170821-gy0yr6>. One barrister plausibly 
argued that no Australian would be eligible to contest a position in the Australian parliament under a strict 
interpretation of section 44. See: Angyal, Robert 2017, ‘Section 44 Of The Constitution Means NOBODY Is Eligible 
To Be Elected To Parliament’, HuffingtonPost, updated 16 August, viewed 5 September 2017, 
<http://www.huffingtonpost.com.au/robert-angyal/section-44-of-the-constitution-means-nobody-is-eligible-to-be-
el_a_23078667/?utm_hp_ref=au-homepage>.
69 Australian Bureau of Statistics 2017, ‘Life expectancy improvements in Australia over the last 125 years’, 
3302.0.55.001 - Life Tables, States, Territories and Australia, 2014-2016, viewed 18 October 2017, 
<http://www.abs.gov.au/AUSSTATS/abs@.nsf/Latestproducts/3302.0.55.001Feature%20Article12014-2016?
opendocument&tabname=Summary&prodno=3302.0.55.001&issue=2014-2016&num=&view=>.
70 Australian Government australia.gov.au 2008, The Boer War, last updated 8 January 2008, viewed 7 June 2017, 
<http://www.australia.gov.au/about-australia/australian-story/boer-war>.
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When our Constitution was drafted there were no cars on our roads, planes in the air, 
electricity to our homes, refrigerators, radios or TVs, computers or internet, women in 
positions of power (Queen Victoria aside), space travel, antibiotics, contraceptive pills, 
quantum physics, genetic engineering, pesticides, major wars across continents, nuclear 
or other weapons of mass destruction, plastics, cinema, surfing, international tourism, 
the United Nations, ASEAN, G20, EU or World Bank, feminism, robotics, satellites and 
global positioning, transnational terrorist organisations, microsurgery, organ transplants,
decolonisation, gay rights, credit cards, Asian economic ascendency, smart phones or 
mass migration. And anthropogenic global warming was not yet discernible.

Our founding fathers (no mothers), Henry Parkes, Andrew Inglis Clark, Samuel Griffith, 
Alfred Deakin, Isaac Isaacs and their confreres would have been unprecedented geniuses
and exercised god-like prescience had they anticipated these developments and 
designed a Constitution that could accommodate such unimaginable change into the 
future – a Constitution that never needed revamping. They were adroit, but not that 
adroit.

By forging a wholly modern, progressive Constitution, Australians can yet again set the 
pace for good government internationally and reignite Australia’s proud history of 
groundbreaking democratic change. A brief overview of that history is instructive.

In the early part of the 20th century, Australia was admired internationally for its 
democratic reforms. In 1856, for the first time anywhere in the world, the secret ballot 
(or 'Australian ballot') was introduced in South Australia and Victoria.71 Under this 
revolutionary new system, voters had their names marked off on an electoral roll at the 
polling station, were given a printed ballot paper, recorded their vote in secret on their 
ballot paper, and deposited the completed paper in a locked box guarded by 
independent officials. In that same year, the colony of South Australia granted the right 
to vote to all males over the age of 21.72 In 1894, the colony of South Australia became 
the second place in the world (after New Zealand) to grant women the right to vote and 
the first parliament in the world to allow women to stand for office. Over the next 14 
years, all of Australia’s six colonies (or States following federation) allowed women to 
vote. In 1902, Australia became the second country in the world to grant the vote to 
women and the first to allow women to stand for parliament.73 In 1899, albeit briefly, 
the Labor Party came to office in Queensland, becoming the first trade union party to do
so anywhere in the world.74 Among English-speaking countries, Australia was the first to 
introduce compulsory voting (in Queensland in 1914 and federally in 1924).75 Australia 

71 National Museum of Australia 2017?, Defining moments in Australian history, viewed 17 June 2017, 
<http://www.nma.gov.au/online_features/defining_moments/featured/secret_ballot_introduced>.
72 National Museum of Australia 2017?, ibid
73 Wright, Clare 2016, ‘Birth of a Nation’, Griffith Review 51: Fixing the System, January, viewed 7 June 2017, 
<https://griffithreview.com/articles/birth-of-a-nation/>.
74 Fitzgerald, Ross 1999, Seven days to remember : the first Labor government in the world : Queensland, 1-7 
December 1899, St Lucia, Queensland, University of Queensland Press
75 Hill, Lisa & Louth, Jonathon 2004, op cit, p 5
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also pioneered various forms of preferential voting.76 

Puzzlingly, over the more than 100 years since, we have lost our youthful zeal for 
devising leading edge governmental practices. Notwithstanding the many societal 
problems that remain to be remedied, perhaps too many Australians had it too good for 
too long under the existing system of government. We could not discern any need for 
reform. Complacency prevailed. 

Deference to tradition and authority retard our contemplation, much less our 
disposition, to replacing our Constitution. An inchoate sense persists that substantial 
change to our Constitution would break a taboo.

But that is not the case. Our Constitution belongs to no one but living Australians. It 
serves the interests of no one but us. It is our document to shape as we consider best 
meets our needs and wishes. 

What is now required is a leap of imagination and trust in our own capacities to 
formulate a worthy set of better principles and practices to guide our society and 
government.

Recognising that no constitution can ever be perfect nor forever remain appropriate for 
its time, we can also build into a new Constitution a resolve to regular review and an 
ease of future refinement to reflect the evolving will of the people.

Given a fresh opportunity, what kind of Constitution would the Australian people want? 
If we were to start from scratch and draft a Constitution that best reflects our national 
values, best encourages good government in which Australians would have confidence, 
best promotes and protects the interests of its citizens, and best builds our international 
reputation and equips us in our dealings with other nations, what sort of Constitution 
should we produce? 

Building on and not jettisoning the strengths of our original Constitution and our system 
of government, we can rethink from the ground up and formulate a constitution that is 
the best fit for the nation we’ve become – not, metaphorically speaking, an ornate 
drawing room for the comfort of a 19th century monarch, but a splendidly designed 
contemporary home fit for purpose that responds to the owners’ (the Australian 
people’s) needs – protecting from the elements, ensuring comfort, stimulating the 
senses, letting in the light, promoting ventilation, relating well to its setting and its 
neighbourhood, and supporting growth and development.

Our existing Constitution was never intended to be a people’s document. It is written in 
the turgid, legalistic language of its time.77 To the extent that it is known at all by average
citizens it is in the vague sense of it being a lofty, arcane document that in ways not 

76 Reilly, Benjamin 2004, ‘The Global Spread of Preferential Voting: Australian Institutional Imperialism?’, 
Australian Journal of Political Science, Vol. 39, No. 2, July, p 254, viewed 17 June 2017, 
<https://crawford.anu.edu.au/pdf/staff/ben_reilly/breilly8.pdf>.
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apprehended somehow safeguards and brings coherence to our democracy. 

By using fresher, plainer, more contemporary and accessible language, a new 
Constitution can become known, embraced and valued in a direct way by Australians. 
The use of plain language in a new Constitution would bolster, not impede, its standing 
and operation as the supreme law of our country. 

A new Constitution written in plain language would buttress the safeguards we must 
have in our nation’s most important law. Being easily understood, it would come to be 
more familiar and meaningful to its citizens. It would be a relevant reference document 
for our politicians. And it would be more readily interpretable by courts, in particular 
lending itself to constitutional judgements by the High Court that could be fathomed by 
laypeople.

Additionally and crucially, for the first time in our history, we can craft a document for 
our nation that is learnt and appreciated in schools by our young people, encouraging 
them to reflect on Australia’s strengths and possibilities.

Of course, though the notion draws reflexive hostility from some, a new Constitution 
would necessitate a new flag. Unshackling, not denying, that part of our heritage that is 
British means that at least the corner of our present flag devoted to revering Britain 
would be freed for other symbolism. As importantly, those who employ our present flag 
to connote the supremacy of white, Anglo-Australia would be granted the opportunity 
to support another symbol that resonates both for them and all other Australians in our 
society’s wondrous diversity.

It is not beyond our wit to break new ground and pioneer a set of constitutional 
arrangements that will enable our nation to be governed in a smarter way and to 
advance with more energy and assurance, while also more strongly uniting its citizens, 
promoting their wellbeing and safeguarding their interests.

Where then to start?

77 As one example, part of section 128 dealing with referenda reads: ‘But if either House passes any such proposed
law by an absolute majority, and the other House rejects or fails to pass it, or passes it with any amendment to 
which the first-mentioned House will not agree, and if after an interval of three months the first-mentioned House 
in the same or the next session again passes the proposed law by an absolute majority with or without any 
amendment which has been made or agreed to by the other House, and such other House rejects or fails to pass it 
or passes it with any amendment to which the first-mentioned House will not agree, the Governor-General may 
submit the proposed law as last proposed by the first-mentioned House, and either with or without any 
amendments subsequently agreed to by both Houses, to the electors in each State and Territory qualified to vote 
for the election of the House of Representatives.’
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I. National values and aspirations

Our present Constitution contains not the briefest statement of who we are as a people, 
the things we value or the vision we have for our country. That is a critical omission as 
such a declaration would describe and position us as a society, proclaim to the world 
what we stand for and provide guidance for our future development.

Recent clamouring for Australian values to be defined78, and for those values to provide 
a basis for determining the suitability of prospective migrants to Australia, signifies the 
importance we attach to this national sense of self and its preservation into the future.

As a minimum, we would surely want our nation-defining document to declare our 
valuing of Australian society’s freedom, diversity, openness, harmony, heritage (notably 
Indigenous heritage), fairness, egalitarianism, democracy and peacefulness.

Such a statement would have inherent worth, but it would also set the tone for 
lawmaking and other action by those who represent us; defining the parameters within 
which our Constitution is to be understood and interpreted.

Remarkably, no purpose for our present Constitution is stated. Key questions are left 
unanswered. Why do we want a constitution? (The United Kingdom has none.) What 
broad role do we want government in Australia to perform?

Obviously enough, we might suppose, our Constitution ought to state that the 
overarching purpose of government is to serve the people; to promote their wellbeing 
and betterment and to enable them to lead fulfilling lives. 

If that is the purpose of government, it follows that the purpose of our Constitution 
should be to promote good governance to that great end.

Embedded in our supreme national law, simple yet powerful proclamations like these 
would carry enormous weight, while also giving us a clearer sense of ourselves and the 
aspirations we hold.

J. Improving government

In Australia and through much of the developed world, there is a widespread belief that 
governmental institutions are failing their citizens; surrendering people’s needs and 
wishes to the irresistible imperatives of trade, technology, political self-interest and 
other swirling, powerful, impersonal forces.

78 Dziedzic, Stephen & Belot, Henry 2017, ‘Australian citizenship law changes mean migrants will face tougher 
tests’, ABC News, updated 20 April, viewed 7 June 2017, <http://www.abc.net.au/news/2017-04-20/migrants-to-
face-tougher-tests-for-australian-citizenship/8456392>.  
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Empirical evidence of low and declining public confidence in our system of government 
is salutary.

In the wake of the 2016 Australian election, the Australian Election Study (conducted 
following each election since 1987 and with public opinion on certain issues tracked 
back to 1969) found record low levels of voter interest in the election. It also found that:

 40 per cent of respondents were not satisfied with democracy in Australia - the 
lowest level since the 1970s 

 only 26 per cent considered people in government can be trusted - the lowest 
proportion since first measured in 1969, and

 a record high 19 per cent not feeling close to any political party.79

Around 85 per cent of respondents to another reputable and credible survey undertaken
in Australia in 2016 considered it common for politicians to make promises they know 
they can’t keep, to break promises and not to give straight answers.80 

The reasons for this socially damaging phenomenon of disenchantment with democracy,
government, politicians and public institutions have been widely explored. At least 
partial explanations relating to a range of inter-connected factors can be posited. 

 Political leaders are seen to be bereft of vision and leadership qualities, 
pandering to factions in their parties, seeking constant approval as measured by 
polls, preferring political point-scoring to substantive and enduring policy 
development, pre-occupied with their job tenure and, too often, prone to 
unethical if not corrupt behaviour in pursuit of personal advantage. 

 Individuals and communities have been thrown into a state of flux, over which 
they can exercise negligible influence, with an unprecedented rate of societal 
change driven by the forces of technological advancement, globalisation, free 
trade, the maneuverings of multinational corporations, deregulation of the 
domestic economy and the sale of public assets; all overlaid in recent years by 
reverberations from the global financial crisis of 2008. 

 Citizens’ job security is under threat as technology replaces less skilled labour, 
unemployment rates remain high, casualisation and under-employment 
burgeon, and as work opportunities for young people and older Australians 
shrink. 

 Perceived opportunities for many citizens and their children to advance and 

79 Cameron, Sarah M & McAllister, Ian 2017, Trends in Australian Political Opinion - Results from the Australian 
Election Study 1987– 2016, School of Politics and International Relations, The Australian National University, 
viewed 7 June 2017, <http://www.australianelectionstudy.org>.
80 In early 2016, the Museum of Australian Democracy and the Institute for Governance and Policy Analysis at the 
University of Canberra commissioned a survey of 1,444 Australians to explore the relationship between trust in the 
political system and attitudes towards democracy. The findings from which these figures are drawn are summarised
in: Evans, Mark, Stoker, Gerry & Halupka, Max 2016, ‘Now for the big question: who do you trust to run 
the country?’ 3 May, The Conversation, viewed 8 June 2017, <https://theconversation.com/now-for-the-big-
question-who-do-you-trust-to-run-the-country-58723>.
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raise both their material and non-material standard of living now and into the 
future have diminished. 

 Trust has plummeted in news reporting by traditional media, in knowledge 
generated by universities and other experts, and in the judgement and wisdom 
of traditionally respected institutions such as courts and doctors. 

 Family and community values have seemingly been eroded, with high rates of 
drug and alcohol abuse, domestic violence frequently highlighted, the fraught 
transitioning of teenagers into adulthood, youth suicide accounting for an 
unprecedented number of deaths, mental illness and anxiety widespread, self-
absorption perceived to be waxing and altruism waning, and so on. 

The first of the above factors relates to behaviour by politicians; behaviour that could be 
elevated under a different set of governmental rules. The other factors relate to major 
societal challenges that would not be solved by constitutional change. However, the 
more collaborative, less adversarial form of government a new Constitution might 
promote would more effectively contend with those challenges.

As individuals and families grapple with an array of forces and phenomena that assail 
them, it is understandable that many have come to distrust government, politicians and 
other institutions while simultaneously reaching for simple explanations and proposed 
solutions that promise the restoration of equilibrium and a return of control to the 
people.

Observing that trend, others are dismayed by the rise of populist parties and politicians, 
the scapegoating of minority groups, the attraction of superficially appealing yet 
simplistic remedies advanced to address complex problems, the shunning of notions of 
the common good and appeals instead to insularity and personal gain.

There are no simple solutions to this disillusion and disengagement. We can be 
confident, however, that partial remediation would be achieved were our elected 
representatives to: 

 behave authentically as individuals and not mere mouthpieces or apologists for 
their parties

 exhibit genuine empathy with and concern for citizens and the challenges they 
confront

 be and be seen to be truly in touch with their communities and their electors
 live up to their word; saying what they mean, meaning what they say and acting 

on their commitments
 deliver good and not merely politically expedient or politically advantageous 

public policy – which also means public policy formulated for good reasons and 
not just because it responds to populist sentiment.

A new Constitution would be no panacea, but it could help. A new Constitution has 
potential to promote a higher standard of political discourse, more honesty and 
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authenticity in the utterances of our political leaders, more responsiveness to the 
community’s wishes, less rancour and more collaboration among our representatives, 
and less reactive and more effective public policy making.
 
How then can better behaviour and performance by our political leaders be promoted 
through a new Constitution?

Fundamentally, the Constitution itself must not be seen to stand above and outside the 
people. Australia’s citizens must be made the source of all power and authority in the 
Constitution, thereby perpetually reminding politicians that Australia’s governmental 
system is the instrument of and for the people.

Hence, there cannot be a power or authority, in the form of a monarch or her 
representative, residing above and beyond our system of government with powers to 
intercede in the democratic processes of government. A mature democracy and polity 
must sink or swim on its own resources and, under no circumstances, either be subject 
to or seek the authority of a non-elected agent. Therefore, all external powers over 
Australian government, however characterised - whether intrinsic, residual or reserve - 
must be removed from our Constitution.

Only on the basis of historical happenstance does Australia have six States of vastly 
different size and population. Each has separately derived, equally legitimate and often 
competing powers to those of the national government.

To compound the irrationalities of federalism, under our Constitution, those States are 
supposed to (but do not) have their interests represented in a second, ‘upper’ house of 
the national parliament. For elections to that chamber, the basic democratic tenet of 
‘one vote one value’ is overturned. Despite the gross disparities in population, each 
State is entitled to be represented by 12 senators. Thus, in the 2016 double dissolution 
election, a quota of 345,554 New South Welshpersons was needed to elect a single 
senator while it required only 26,090 Tasmanians to elect a senator.81 

On the other hand, single member electorates and preferential voting for seats in the 
House of Representatives perpetuates the dominance of the two major parties (the 
Liberals and Nationals counted together and Labor) and the almost complete exclusion 
of representatives of minor parties – despite nearly a third of electors in 2016 giving 
their first vote to a candidate not representing the two major parties.82

Following almost every election, the composition and disposition of the present two 
chambers of Australia’s parliament differ markedly, with the upper house frequently 
frustrating the will of the lower house.

81 Proportional Representation Society of Australia, November 2016, ‘Making More Votes Fully Effective’, 
Submission to the Joint Standing Committee on Electoral Matters following the double dissolution election of July 
2016, p9, viewed 28 May 2017, <http://www.prsa.org.au/2016-11-28_jscem_prsa_sub_102.pdf>.
82 Australian Electoral Commission 2016, First preferences by party, updated 8 August 2016, viewed 28 May 2017, 
<http://results.aec.gov.au/20499/Website/HouseStateFirstPrefsByParty-20499-NAT.htm>.
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If the two chambers of Australia’s parliament were composed of representatives whose 
views truly reflected those of the electorate they would be far more diverse places. We 
would also then expect the pattern of voting in one chamber to reflect the other. In that 
case, one of the chambers would be superfluous.

It is time to determine that the States as political entities are anachronistic. It is also 
time to recognise that a separate house in the national parliament to represent their 
interests is anachronistic. What is needed instead is a unicameral national parliament, 
comprised of representatives of multi-member seats, in which the views and voting 
patterns of members could be expected more closely to represent the spread of views in
the electorate.

One of the regular laments of the great-unwashed citizenry is that government would be
so much better if only the opposition and the government of the day would stop playing 
hollow, polarised, adversarial politics and work towards common positions. Eighty-five 
per cent of respondents recently agreed with the proposition that: ‘I wish our political 
leaders would look for more common solutions, rather than just fighting each other ’.83 
While the contest for power at the heart of politics will never allow that readily and 
completely to occur, it may be possible to design a different set of governmental 
arrangements in which collaboration across political divides is far more likely and 
commonplace.

Contemplate the possibility that, in a new national, unicameral parliament, all elected 
members are deemed to be members of the Australian Government. Further 
contemplate the possibility that all members of the Australian Government, whatever 
their affiliations, are not permitted under the Constitution merely to toe a party line but 
are instead constitutionally obliged independently to judge issues on their merits, to 
reach their own conclusions and to vote accordingly. The first arrangement is not 
especially challenging and, perhaps was in the heads of the authors of our Constitution. 
Those authors emphasised the role of the legislature as a whole but failed to identify, 
much less define, the role of an Opposition. The second arrangement, the effective 
dismantling of parties’ stranglehold over the conduct of parliament, is far less 
straightforward but worth exploring.

A constitutional exhortation requiring independence of members’ judgement of issues 
and actions would be resisted. Party fealty would no doubt initially prove quite 
intractable. However, driven by constitutional reform, new expectations in the 
electorate of heightened collaboration among their representatives would grow. With 
the prospects of members’ re-election therefore increasingly contingent on their track 
record of constructive contribution to the business of government, there is likely to 
emerge a far greater fluidity and potential for compromise around particular issues. 
Cooperation and independence of thought and deed by members would come to be 
valued, while habitual spoilers or oppositionists would lose electoral appeal. Because all 
83 Essential Report 2017, Role of Government, 30 May, viewed 7 June 2017, 
<http://www.essentialvision.com.au/role-of-government-2>.
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members, as formally recognised members of government, would have a stake in the 
success of government, adversarial behaviour, undermining of the majority’s view and 
time-serving until the next election in the hope of becoming part of the majority, could 
be expected to wane. Those members who, from a minority position, were able to 
influence public policy would attain status and standing.

Were the bonds of party allegiance to be weakened, it would nonetheless be inevitable 
that a majority of members of the Australian Government would tend to coalesce 
around a particular philosophical position or set of values. But that would not be 
problematic. Voters expect their representatives to stand for a set of principles and to 
occupy certain philosophical territory. They don’t want them to be locked into a party 
position that prevents them from judging matters on their merits, however.

Allied to a constitutional provision calling for independence among members, a 
provision requiring members of each new Australian Government to vote secretly in the 
election of Ministers and a Prime Minister would raise the possibility of particularly able 
candidates from minority groupings attracting support for leadership positions based on 
perceived personal capacity rather than party background. There would also be merit in 
allowing outstanding individuals, perhaps with high public recognition and 
demonstrated expertise in a specific field, to be elected by the Australian Government to
the ministry from outside government.

Though the continued existence of the States as political entities is anachronistic, that is 
not to say that there is no case for the existence of a level of government below the 
national.

The establishment in the stead of the States and Territories of Regional Governments 
throughout Australia would provide closer to communities government able to respond 
to local needs and preferences. 

Two levels of government – national and regional – would be enshrined under a new 
Constitution. Administrative efficiencies would be achieved by reducing from three to 
two the layers of government operating in Australia. 

There is no algorithm for determining the optimal number of Regional Governments 
across an immense land inhabited by, at present, around 24.5 million people, over 30 
million kangaroos and at least 70 million sheep. However, were there to be 30 regions
of roughly equal human population, each Regional Government would currently serve
approximately 820,000 citizens; which seems to be of about the right order to be 
both sufficiently local and able to operate at an appropriate and efficient scale. A very
rough modelling of Regional Governments to test the feasibility of the concept is at 
Appendix 2.

Suppose that each of those regions were to be served by, and each Regional 
Government to be comprised of, a total of 25 local members across five multi-member 
electorates. Each regional electorate would thus have the opportunity of returning five 
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members not only representing the usual mix of major party nominees, but one or two 
others besides.

A neat and vibrant nexus of regional and national government would be achieved if 
those regions were also to constitute the electoral units from which members of the 
national parliament (now the Australian Government) were to be drawn. Suppose that 
each of those regions also constituted a multi-member national electorate from which 
six members of the Australian Government were elected according to a proportional 
voting system. A total of 180 members would be elected - up from the present 150 
members of the House of Representatives but offset by the loss of the present 76 
senators. It would be entirely feasible for each elected member to perform their role as 
a member of the Australian Government while simultaneously representing the interests
of their region. Parties, other interest groups or independents able to attract ten per 
cent or so of the votes in their electorate would have a reasonable prospect of becoming
part of the Australian Government, thereby broadening the spread of its voices.

To further render that proposed configuration of government across Australia effective, 
the two levels of government would not be endowed with separate sovereignty. The 
Australian Government would be granted unequivocal, final authority over the Regional 
Governments. This would be imperative to ensure a nationally consistent and coherent 
approach to particular matters and to eliminate the debilitating contests for 
jurisdictional supremacy that have plagued our present federal system.

The three-year (at most and frequently less) terms of our current federal parliament 
militate against sustained public policy and programs. As has become increasingly 
apparent, such a short electoral cycle hampers if not prevents soundly based action to 
address long-term and crucial challenges like climate change.

Under a new Constitution, both the Australian Government and Regional Governments 
would be given fixed five-year terms, with elections synchronised across the two levels.

Having an odd number of voting members within the Australian Government and each 
Regional Government would ensure that a vote on any issue could be resolved. Thus, all 
matters could be settled by democratically elected representatives, obviating the need 
for an external deadlock breaker.

In Australia and among other advanced democracies, majority governments (the 
executive) have tended to dominate their legislatures (the full body of elected 
representatives), although political theory posits the accountability of the former to the 
latter.84 Under a new Constitution, the legislature (characterised as the Australian 

84 For a contemporary discussion of the ‘separation of powers’ doctrine, see: Breukel, Jon, Dosen, Igor, Grover, 
Caitlin, Lesman, Bella, Macvean, Carolyn & Rosolen, Helen 2017, ‘Independence of Parliament’, Research Paper No.
3, May 2017, Parliamentary Library & Information Service, Department of Parliamentary Services, Parliament of 
Victoria, pp 8-9, viewed 31 May 2017, <http://apo.org.au/system/files/90326/apo-nid90326-156016.pdf>. 
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Government) could be assigned power to determine the matters to be decided solely by 
the executive (characterised as the Cabinet), with that power to be bolstered by 
recourse to a secret vote of members. As an example, should it wish, the legislature 
could require that elements of annual budget preparation be scrutinised by it before the
budget is finalised and released.

Two other non-governmental representative organs, serving both government and their 
constituencies, would be recognised.

Consistent with calls by Aboriginal and Torres Strait Islander leaders, a First Nations voice
would be established under the Constitution. That body would be elected by Aboriginal 
and Torres Strait Islander citizens to represent their interests and to advise government 
on legislation and policies of interest to them.

Local councils could continue to function, but without the power to enact statutes nor, 
unless determined by government, to raise revenue. Those bodies would be 
reconstituted to represent, advocate for and act on behalf of communities. Their 
redefined role would be to canvas their community’s views, identify issues requiring 
action, advise government on policy, legislation, resourcing or interventions needed and 
facilitate governmental projects and/or programs. As less prescriptively constituted and 
responsible bodies, councils would better operate to promote participation by 
community members and facilitate community input into governmental processes above
them.

Election and other donations to parties and individual candidates for government under 
present political arrangements skew or are perceived to skew public policy in favour of 
major donors. That potential could be eliminated under a new Constitution by 
disallowing private funding, eliminating the possibility of it distorting elections and 
influencing members’ behaviour. The reasonable costs of election campaigning would 
instead be met entirely from public revenue.

Under a new Constitution, members would not be allowed to derive income from 
sources over which they exercised control, removing any incentive for financial self-
interest to drive members’ actions.

Under present Constitutional arrangements, Ministers are either urged or are drawn into
making decisions on fine-grained matters far below their core democratic role of 
formulating policies. That phenomenon is particularly pronounced during, but not 
confined to, the lead-up to elections when it is not uncommon for new bridges on 
country roads, new facilities for football clubs, local employment programs or pest 
eradication initiatives to be announced.85 At other stages in the electoral cycle, Ministers
are also frequently moved by political or other considerations to micro-manage and to 
make decisions on matters of detail that would better be made against objective criteria 

85 Coorey, Phillip 2016, ‘Election 2016: The Coalition's $1.7 billion pork barrel strategy’, Australian Financial 
Review, updated 6 June 2016, viewed 31 May 2017, <http://www.afr.com/news/politics/election-2016-the-
coalitions-17-billion-pork-barrel-strategy-20160605-gpby49#ixzz4idd62GmL>.
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at arm’s length from Ministers and government. Instances are common but, as quick 
examples: 

 In 2017, the Australian Immigration Minister sought unprecedented personal 
control over the granting and revocation of citizenship, based on his own 
assessments.86

 In 2014, the Australian Arts Minister personally approved a grant to a classical 
music label without any overarching policy objective or competitive process being 
applied.87 

 In 2004, an edict was issued by the Australian Education Minister that 
Commonwealth funding for schools would be contingent on schools having a 
functioning flagpole flying the Australian flag and on schools prominently 
displaying a poster depicting Simpson and his donkey overwritten with a set of 
values that the Minister himself had composed, all deemed by the Minister to be 
vital to effective schooling.88 

 In 1983, the Australian Sports Minister personally determined grants totalling $30 
million for community sporting groups using subsequently erased jottings on a 
whiteboard. The grants were found to favour marginal Labor electorates and, in 
some instances, were made despite advice from the Minister’s department that 
the bodies in question were ineligible.89

While keeping intact the necessary lines of accountability, better public administration 
would be achieved by having public service agencies function at arm’s length from 
government and responsible Ministers. Ministers, cabinet and government would be 
charged with setting the vision, plan, objectives, priorities, budgetary and policy 
parameters for the executive arm of government. The extension of that executive arm, 
public service agencies, would shape and manage subordinate operations and programs 
to serve the public interest. This is not a new model. Currently, certain public sector 
bodies, including the Reserve Bank, the Australian National Audit Office, Australian 
Research Council, Civil Aviation Safety Authority, Australian Broadcasting Corporation, 
Australian Electoral Commission, Australian Bureau of Statistics, Productivity 
Commission, universities and even the police force, function at arms length from 
government in order to ensure independence, impartiality, objectivity, expert decision 
making, continuity and a holistic approach. The extension of this arrangement to other 
portfolio areas would foster a focus on the big picture by Government and Cabinet, 

86 Pillai, Sangeetha 2017, ‘Minister to get unprecedented power if Australia’s new citizenship bill is passed’, The 
Conversation, 19 June, viewed 19 June 2017, <https://theconversation.com/minister-to-get-unprecedented-power-if-australias-new-
citizenship-bill-is-passed-79356?utm_medium=email&utm_campaign=Latest%20from%20The%20Conversation%20for%20June
%2019%202017%20-%2076466012&utm_content=Latest%20from%20The%20Conversation%20for%20June%2019%202017%20-
%2076466012+CID_c706d7efd1695847b8b8e26c555361be&utm_source=campaign_monitor&utm_term=Minister%20to%20get
%20unprecedented%20power%20if%20Australias%20new%20citizenship%20bill%20is%20passed>.
87 ABC Radio National Books and Arts, 2014, New funding for Melba Recordings raises eyebrows, 22 September, 
viewed 31 May 2017, <http://www.abc.net.au/radionational/programs/booksandarts/new-funding-to-melba-
recordings/5759468>.
88 Clark, Anna 2007, ‘Flying the Flag for Mainstream Australia’, Griffith Review Edition 11: Getting Smart, February, 
viewed 31 May 2017, <https://griffithreview.com/articles/flying-the-flag-for-mainstream-australia/>.
89 Milliken, Robert 1994, ‘Close Keating ally resigns in grants scandal’, The Independent, 1 March, viewed 19 June 
2017, <http://www.independent.co.uk/news/world/close-keating-ally-resigns-in-grants-scandal-1426241.html  >.

40

http://www.independent.co.uk/news/world/close-keating-ally-resigns-in-grants-scandal-1426241.html
https://griffithreview.com/articles/flying-the-flag-for-mainstream-australia/
http://www.abc.net.au/radionational/programs/booksandarts/new-funding-to-melba-recordings/5759468
http://www.abc.net.au/radionational/programs/booksandarts/new-funding-to-melba-recordings/5759468
https://theconversation.com/minister-to-get-unprecedented-power-if-australias-new-citizenship-bill-is-passed-79356?utm_medium=email&utm_campaign=Latest%20from%20The%20Conversation%20for%20June%2019%202017%20-%2076466012&utm_content=Latest%20from%20The%20Co
https://theconversation.com/minister-to-get-unprecedented-power-if-australias-new-citizenship-bill-is-passed-79356?utm_medium=email&utm_campaign=Latest%20from%20The%20Conversation%20for%20June%2019%202017%20-%2076466012&utm_content=Latest%20from%20The%20Co
https://theconversation.com/minister-to-get-unprecedented-power-if-australias-new-citizenship-bill-is-passed-79356?utm_medium=email&utm_campaign=Latest%20from%20The%20Conversation%20for%20June%2019%202017%20-%2076466012&utm_content=Latest%20from%20The%20Co


while leaving expert agencies to manage the detailed business of government in a 
coherent, apolitical and sustained way. Agencies would continue to be responsible to 
Ministers and Ministers to Government.

Effective public sector operation would be further promoted by requiring the 
composition of all arms of government as nearly as possible to be representative of the 
makeup of Australian society – on dimensions such as sex, age and ethnicity. By ensuring
that those agencies were representative of society, decisions and actions that best serve 
society would be promoted.

K. Recognising and constraining other organs of government

Our present Constitution gives ‘command in chief’ of Australia’s naval and military forces
(not the air force, since that did not exist at the time of federation) to the 
Governor-General and empowers parliament to defend the nation, but it says nothing 
more about defence and national security. These have become vital and hugely 
expensive government enterprises. We take for granted in this country that defence and 
national security are under the clear control of government. We do not dread military 
coups, commonplace among numerous of our neighbours. We never imagine that our 
intelligence services might of their own volition be engaged in assassinations abroad or 
even interference in domestic politics, as has been the experience of our mighty Pacific 
ally. Although we have no such fears, our Constitution ought to make clear that defence 
and national security services are always accountable to government and must always 
function in the interest of the people.

Controversially, the Australian Cabinet has asserted that it alone should decide whether 
Australia goes to war, as was the case in Iraq, Afghanistan, Vietnam and other conflicts.90

Others contend that parliament should have that responsibility. Given the gravity and 
ramifications of war, better still to have the preconditions for involvement in military 
conflict circumscribed in our Constitution.

Although they operate as an important, distinct arm of government, ministerially 
answerable but not beholden, our nation’s police forces receive no mention in our 
present Constitution. A new Constitution should recognise and circumscribe the 
operation of the police, establishing responsibility to government while guaranteeing 
operational independence. Additionally, and especially to ensure better coordination of 
police efforts throughout Australia, significant advantages would be achieved by unifying
police services nationally.

The role and operation of Australia’s courts would benefit from further clarification in a 
new Constitution. Provision could be made for courts to exercise discretion to allow a 
non-adversarial approach to hearings in cases.

90 RMIT ABC Fact Check 2014, Fact check: Who has a say in sending Australian troops to war?, updated 9 
September, viewed 31 May 2017, <http://www.abc.net.au/news/factcheck/2014-09-08/julie-bishop-correct-on-
australia-history-at-war/5710696>.
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L. Safeguarding people’s rights

Our present Constitution affords virtually no protections for Australians against 
infringements by government of their rights and freedoms.

The framing of a constitution is a nation’s chance to enshrine both the powers and limits
to power that apply to its governments. Limits to governmental power are necessary 
since, no matter how strong the civil conventions and how robust the democracy, 
governments from time to time encroach, or are tempted to encroach, on civil liberties. 

For example, this has been evident over recent years as the Australian Government, 
responding to the threat of terrorism, has introduced counter-terrorism laws that no 
less a figure than the then President of the Australian Human Rights Commission has 
stated ‘go well beyond what might be deemed proportionate, creating a chilling effect 
on freedom of speech and the press and breaching the right to privacy.’91

A nation’s constitution grants to its government powers to legislate and act in 
multitudinous ways that affect its citizens. Those powers ought not be unfettered or 
absolute. It is therefore critically important that a nation’s constitution also states as 
clearly as practicable what may and may not be done by government to or on behalf of 
its citizens.

Because changes to a constitution in a democratic nation require the consent of its 
people, a constitution can protect its citizens against governmental excesses and, when 
a constitution has defined its citizens’ rights, against governmental breaches of human 
rights.

Finessed and adapted to address the circumstances of contemporary Australian society, 
the rights enshrined in the Universal Declaration on Human Rights provide a fitting and 
uncontroversial foundation of people’s rights that ought to be an integral feature of a 
new Australian Constitution. 

For seven decades, the formulation of rights in the Universal Declaration has proved 
both more interpretable and durable (in the sense of being less prone to erosion) than 
the words of our original Constitution. 

The enunciation of human rights either legislatively or constitutionally affords consistent
and continuing protection for a nation’s citizens. While the recognition of human rights 
through legislation is a huge advance, such rights remain susceptible to amendment or 
removal by government. The enshrinement of human rights in a constitution is 
preferable since they may only be changed according to the expressed will of the 
people. 

91 Triggs, Gillian 2015, Australian Human Rights Commission, speech to the NSW Council for Civil Liberties, 31 July, 
viewed 1 June 2017, <https://www.humanrights.gov.au/news/speeches/nsw-council-civil-liberties>.
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The constitutional enshrinement of a set of people’s rights would constrain the exercise 
of governmental powers in ways agreed by Australians to be appropriate. 

There would be a new onus on lawmakers in government, as well as on judges, to give 
effect to people’s rights in law, policy and practice.

The services provided by government agencies would improve were they to be subject 
to review against human rights criteria.92 As an example, practices in juvenile detention 
centres would undoubtedly lift, to the benefit of both the young people detained and 
broader society.

New protections would be afforded in instances of human rights neglect, whether 
domestically or, potentially, in the reach of Australian Government actions abroad. Such 
protections are needed, not least because the Australian Government’s behaviour has 
not been consistently scrupulous and beyond reproach. 

Over recent years, the United Nation’s Human Rights Treaty Committees have been 
critical of Australia’s handling of human rights issues. Inter alia, the Committees’ reports 
have criticised the adequacy of Australia’s provision of health, education and housing 
services for Indigenous Australians, the disproportionate impact of mandatory detention
laws on Indigenous Australians and the high rate of their imprisonment, and the 
mandatory detention of asylum seekers and their indefinite incarceration in 
unsatisfactory circumstances.93

Williams’ 2015 survey of Commonwealth, State and Territory laws ‘identified some 350 
instances of laws that infringe upon freedom of speech, freedom of the press, freedom 
of association, freedom of movement, the right to protest and basic legal rights and the 
rule of law.’94 More than 200 of these had been enacted since September 2001. 

Reference to peoples’ rights, were they to be enshrined in our Constitution, would assist
our governments’ responses to many challenging contemporary issues, including those 
relating to:95

 the interception, detention and treatment of asylum seekers
 the framing and operation of anti-terror laws
 addressing the economic, social and cultural disadvantages suffered by 

Aboriginal and Torres Strait Islander people 
 the plight and care of the elderly
 child protection against parental and institutional abuse
 vilification of minorities

92 Zifcak, Spencer and King, Alison 2013, op cit, p 42
93 Zifcak, Spencer and King, Alison 2013, op cit, p 45
94 Williams, George 2015, ‘The Legal Assault on Australian Democracy’, Sir Richard Blackburn Lecture, ACT Law 
Society, 12 May 2015, viewed 7 June 2017, <https://www.actlawsociety.asn.au/documents/item/1304>.
95 Zifcak, Spencer and King, Alison 2013, op cit, pp 47-50
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 neglect of people with mental illness and intellectual disability
 legal and societal discrimination against people who are lesbian, gay, bisexual,

transgender, queer, questioning or intersex
 personal privacy 
 social safety nets
 health services
 homelessness
 youth unemployment
 minimum wages and penalty rates. 

While there will be those concerned that a set of constitutionally enshrined rights would
have the potential excessively to restrain government legislation and actions, those 
individuals should reflect on the rights proposed and identify which are excessive and 
unworthy of inclusion.

To the extent that there may arise genuine instances in which specific rights justly should
be circumscribed without compromising citizen’s necessary freedoms, a general 
constitutional provision can be included to the effect that: ‘The rights protected under 
this Constitution may be subject only to reasonable limits set by laws that can be 
justified in a free and democratic society and which serve higher public interests.’ Similar
provisions have been included and operate effectively in other nations’ constitutions.

M. Building a disposition to review and improvement

Constitutional change should not be undertaken casually and without compelling 
reason. Neither, however, should constitutional provisions relating to constitutional 
change render desirable change stupendously difficult.

Accompanying the adoption of a new Constitution and embedded within that 
Constitution should be a disposition and ready mechanism to amend the Constitution as
Australian society evolves.

A new Constitution should require its own thorough review at least every 20 years to 
determine whether its provisions continue to meet the needs of Australian society.
 
Constitutional review should be undertaken by an independent, representative group of 
citizens operating at arms length from government who present for public consideration 
a report of their findings. Any recommendations for amendment would subsequently be
presented to the public in a referendum.

A bare majority of votes in favour of a particular constitutional change is too slender to 
gain the strong public acceptance that ideally should propel a constitutional 
amendment. Reflecting what is currently regarded as clear and unequivocal support in 
other contexts (for example, public opinion polling), a level of 55 per cent support of 
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eligible Australian voters seems an appropriate threshold for constitutional change; a 
threshold that is challenging but far from insurmountable.
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4. GETTING THERE

N. The challenge of changing the Constitution

Under section 128 of our existing Constitution, an amendment must be passed by an 
absolute majority of both houses of the federal parliament, or by the House of 
Representatives or the Senate twice, and supported at a referendum by an overall 
majority of the people and by a majority of people in a majority of States.

Referenda have been conducted on 20 occasions, presenting a total of 44 questions for 
determination. Only eight proposals have succeeded.96 None of the eight changes 
necessitated a major constitutional revision.

It is 40 years since the founding document was changed. In 1977 it was amended to set 
a retirement age of 70 for High Court judges. (That most recent constitutional 
amendment can now be viewed as age discriminatory, illustrating the need for our 
Constitution constantly to be amended to reflect changes in societal attitudes, values 
and circumstances.)

Constitutional law expert, Bede Harris, has observed that: ‘Only the most uncontentious 
amendments - which in reality means those which have the least impact - have a chance
of passing at referendum. The perceived need for bipartisan support means that the 
major political parties enjoy a de facto stranglehold over reform. Furthermore, since the 
major parties are unlikely to endorse changes that alter the balance of power in the 
Constitution in a direction that is adverse to their own interests, the capacity they have 
to derail constitutional reform perpetuates the political status quo.’97 

Perhaps, though, a bold, inspiring, dramatic proposal for the adoption of a new 
Constitution is more likely to succeed than a proposal for a modest amendment that 
hardly captures public attention and fails to excite public enthusiasm. 

There is no formal impediment to a referendum proposing the complete replacement of 
our present Constitution with a wholly new Constitution. The first and arguably highest 
hurdle would be convincing our representatives of the need for such action.

A more radical course would be to contend that, since our present Constitution lacks 
sufficiently legitimate foundations (see Chapter A, above), its ground rules for change 
should not be followed and, therefore, that a different process for gaining public 

96 Australian Electoral Commission, Referendum dates and results, viewed 28 May 2017, 
<http://www.aec.gov.au/Elections/referendums/Referendum_Dates_and_Results.htm>.
97 Harris, Bede 2016, ‘Does our Constitution really give effect to the doctrines it purportedly embodies? An 
argument in favour of constitutional reform’, Senate Occasional Lecture Series transcripts and audio recordings - 
2016, 24 June, viewed 7 June 2017, <http://www.aph.gov.au/Senate/~/~/link.aspx?
_id=A54FCE7B3A6340FDBF67B9AAEFFDAB8F&_z=z>.
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approval for a new Constitution should be employed.98

Reflecting on that radical alternative, it bears noting that 241 years ago (12 years before 
the British occupation of Australia), thirteen British colonies broke their colonial chains 
and went it alone. Those colonies, through their act of insurrection, became the United 
States of America and rose to be the most celebrated democracy on earth, widely 
regarded as the leader of the free world. Their declaration of independence from Britain 
began with the words: ‘When in the Course of human events it becomes necessary for 
one people to dissolve the political bands which have connected them with another …’ 
and went on to state that when a form of government is destructive to the rights of the 
people ‘… it is the Right of the People to alter or to abolish it, and to institute new 
Government, laying its foundation on such principles and organizing its powers in such 
form, as to them shall seem most likely to effect their Safety and Happiness.’99 

Without guidance or permission from Mother England, the American people had the 
temerity to write their own constitution. Ironically, given the revolutionary upheaval that
gave birth to the US constitution, and the timidity and deference that attended the 
institution of the Australian Constitution, the former came to be the model for the latter.

Key actors who might be expected strongly to oppose any move to replace the 
Australian Constitution include Senators and State governments, each of whose 
continued existence is threatened by the alternative proposed. While the Senate could 
oppose a proposed referendum, ultimately it cannot block it if the House of 
Representatives were to persist in promoting it. Similarly, the States may not be in a 
position formally to block such a referendum, although they might seek a favourable (to 
their interests) interpretation by the High Court of one or other of the constitutional 
provisions relating to the States that would encumber or inhibit the conduct of a 
referendum.100

The major political parties enjoy a stranglehold on power as a result of the two-way 
contests to which elections for the House of Representatives and hence government 
have virtually been reduced. Unless their support in the interests of higher ideals can be 
garnered, members of the House of Representatives too are likely to oppose a proposed 
new Constitution as the upshot of reform would undoubtedly be power sharing with 
lesser parties and compromise they regard as disadvantageous.

Inertia, resistance and no small measure of hostility to change among the public will be 
encountered. Ultimately, however, a good idea cogently presented is likely to win the 
day.

Opposition to a new Constitution will also undoubtedly come from vocal and at times 
influential others, from monarchists to right wing media commentators, who contend 

98 That undoubtedly would achieve Australian autochthony. See: Joseph, Phillip 1993, op cit - (footnote 5, above).
99 [United States] National Archives 2017, Declaration of Independence: A Transcription, viewed 5 June 2017, 
<https://www.archives.gov/founding-docs/declaration-transcript>.
100 Per Gageler, Stephen & Leeming, Mark 1996, op cit, s51 (xxxviii) could prove a stumbling block.
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that we need a person who is entirely outside our parliament to act as a bulwark and 
safeguard against undefined and intractable governmental challenges or excesses that 
may arise. Those opponents cannot be underestimated. They proved nimble and able 
adversaries during the debate in the lead-up to the 1999 referendum for the proposed 
republic.

Those inevitable defenders of the status quo ignore the smooth governmental records of
other advanced democracies lacking such a safeguard. 

More tellingly, such proponents self-evidently distrust democracy itself, believing that 
there must remain some supposed higher authority to intervene on our behalf when we 
struggle or get it wrong.

Those bound to oppose any move away from constitutional monarchy are conservatives.
Conservatives by definition want things to remain as they are. Yet that proclivity is 
dysfunctional. Our nature as human beings is to strive always to improve things; to make
changes that advantage us as individuals and as a community. It’s the unique capacity 
and inclination of our species that defines us and that accounts for our singular 
evolutionary success.   

Conservatives avow that change is dangerous and must be avoided.101 Lacking the 
disposition or imagination to conceive of other, better ways in which things might be 
done or our lives organised, conservatives contend that things are exactly right as they 
are or used to be. The often unstated reason for their intransigence, of course, is that 
the present way of doing things has afforded them certain privileges that they do not 
want challenged or lost.

Conservatives want our system of government and our Constitution set in aspic. They 
argue that change would involve risks we can’t afford to take. But change in all aspects 
of life is everywhere around and inevitable. Resistance to constitutional reform to 
enable appropriate response to changes in our world is maladaptive and itself risky.

O. Achieving support for a new Constitution

The proposal for a new Constitution is compelling and meritorious. The promotion of 
the idea requires no outlandish claims or hyperbole. Honestly and earnestly presented 
and argued over a period of some years, its time can come.

The key to achieving support for a new Constitution will be powerful, persuasive, 
sustained advocacy by a respected group of Australians perceived to be acting with 

101 Exemplified in the Australia Institute’s response to the proposal for a constitutionally enshrined Indigenous 
representative body to advise parliament. See: Karp, Paul & Murphy, Katharine 2017, ‘Liberals won't accept 
Indigenous recognition model, Institute of Public Affairs warns’, The Guardian Australian Edition, 30 May, viewed 30
May 2017, <https://www.theguardian.com/australia-news/2017/may/30/liberals-wont-accept-indigenous-
recognition-model-institute-of-public-affairs-warns>.
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goodwill and without political motive, and exhibiting a commitment to public and 
national interest.

From that source support for the cause among Australia’s political leaders can 
incrementally grow. Political progressives may come on board quickly. The major party 
power blocs will likely only shift as public sentiment becomes irresistible.

Ultimately, bipartisan political support, guidance, encouragement and leadership will be 
imperative.

Out of that must unfold an open, public consultative process to consider in detail the 
content and requirements of a new Constitution; preferably with a target date for 
change set.
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5. A POSSIBLE NEW CONSTITUTION

The following possible new, alternative Constitution has been drafted to stimulate public
discussion about our present Constitution and desirable directions for constitutional 
refurbishment.102

Unlike our current Constitution, the alternative is cast as a philosophical statement, and 
not just a legal framework, to guide our modern Australian nation and its government. 

Implicit in the alternative Constitution’s presentation are the conclusions that our 
existing Constitution is neither appropriate nor adequate, that constitutional change is 
now best attempted holistically and coherently rather than incrementally and 
piecemeal, and that Australians are sufficiently politically sophisticated to contemplate 
wholesale change to our nation’s foundational document.

The proposed alternative Constitution is pitched to be realistically idealistic and to give 
succour to our better angels. It countenances how our country might be and what we as 
a people can become if we tilt at what we know is good, rather than meekly accepting 
the constitutional cards we have been dealt and familiar political practices we know to 
be flawed.

The proposed alternative Constitution is half the length of the existing Constitution and 
expressed in plainer language. It seeks to cover the important matters and proven 
approaches addressed in the original, while introducing crucial additional provisions vital
to the operation of effective, contemporary government.

There is much to excite debate in this alternative Constitution; especially relating to the 
most appropriate and workable layers of government for Australia. Hopefully, productive
discussion will ensue over a period of years; preferably with widespread agreement 
emerging that:

 Australia’s existing Constitution needs to be replaced.
 The Australian people must become the source of the authority and power to be

exercised under a new Constitution.
 A descriptive and inspiring statement (preamble) about our nation and its 

people merits a place in a new Constitution.
 A new Constitution provides the most compelling and meaningful vehicle for 

ascribing due status to the ancient occupation of the land by the first 
Australians, and for recognising their rights and advancing their just wishes.

 The rights of the people are fundamental and warrant protection under the 
Constitution.

102 For an alternative new Constitution which proposes expunging the role of the British Crown, retaining a 
bicameral parliament and installing a popularly elected President with executive powers, see: Harris, Bede 2002, A 
New Constitution for Australia, Cavendish Publishing, London, Sydney.
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 Governmental and legislative authority ought to cascade down from the 
Australian Government to a subordinate level (or levels) of government that are 
not endowed with separate, differently derived authority that stands in the way 
of nationally coherent effort.

 The system and practices of government in Australia may not have failed, but 
they can surely be improved through better designed institutions and 
arrangements.

 For the future, regular constitutional review and an enhanced ease of and 
disposition to constitutional change when a clear need is identified should be 
embraced.

As an important act of nation building and renovation of our democratic institutions, 
and as a strong statement to the world of our progressive, sophisticated and advanced 
society, we have the opportunity at this crucial juncture in our nation’s history to devise 
and adopt a new Constitution that reflects our contemporary circumstances and future 
goals, strengthens our governmental processes, and enhances responsiveness and 
accountability to the people. We will forsake too much if we ignore this opportunity.

The proposed new Constitution, intended as a standalone document, is presented as the
middle column in a three-column table. It is approximately 5,800 words long.

In the column to its left are brief annotations explaining or commenting on specific 
provisions of the new Constitution. Those annotations are not intended to form part of 
the new Constitution.

In the right-hand column is the entirety of Australia’s present Constitution, albeit in re-
arranged form. It is approximately 11,300 words long. Comparable provisions in the 
present Constitution have been placed side by side with those in the new Constitution 
to enable a direct comparison of the respective treatment of particular matters.
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Appendix 1 – Case study of funding for schools

A rational, efficient model for funding schools might involve funds being applied from a single 
source for recurrent and capital purposes - with sufficient to cover regular operations and 
special priorities, as well as weightings based on evident need relating to, for example, socio-
economic disadvantage and remoteness. As a corollary, accountability of schools and school 
systems would be to one government. 

Because of our federalist structure, however, funding and accountability for schools in Australia 
is anything but elegant and straightforward. 

Both the Australian Government and State and Territory governments provide funding for public
schooling. 

State and Territory governments apply funding to public schools - the schools that they and not 
the Australian Government run - for recurrent and capital purposes. They also provide funding 
through their own range of targeted initiatives. 

Although State and Territory governments collect some of their own revenue, they are heavily 
dependent on revenue collected by the Australian Government. State and Territory 
governments receive from the Australian Government: untied funding from Goods and Services 
Taxation receipts that can be applied for a range of purposes, including public schooling; and 
block grants specifically for public schools’ recurrent and, occasionally, capital purposes. In 
addition, targeted funding or support is applied through a suite of Australian Government 
programs that, despite a recent reduction in the number of such initiatives, includes: 

— Australian Curriculum teacher support materials and curriculum resources
— Assistance for Isolated Children Scheme 
— Australian Maths and Science Partnerships Program
— Australian Student Prize
— Direct Instruction and Explicit Direct Instruction 
— Disability Standards for Education 
— English as a Second Language - New Arrivals Program 
— Flexible literacy for remote primary schools 
— Helping Children with Autism package
— Independent Public Schools Initiative 
— Inspiring all Australians in digital literacy and science, technology, engineering and   
mathematics (STEM)
— My School website 
— The National Assessment Program – Literacy and Numeracy (NAPLAN)
— Narragunnawali: Reconciliation in Schools and Early Learning 
— National School Chaplaincy Program 
— Online curriculum and resources 
— Parliament and Civics Education Rebate 
— Partnerships for schools, businesses and communities 
— Pathways in Technology (P-TECH) 

52



— School to Work Transitions 
— Scientists and Mathematicians in Schools program
— Student Resilience and Wellbeing 
— Teach for Australia Program 
— Trade Training Centres in Schools Program 
— Vocational Pathways.103

The assistance made available through specific Australian Government initiatives is piecemeal, 
fragmented and mostly not sustained, leading to fractured, uncoordinated effort and often 
inertia as those in schools and school systems have become skeptical of committing too much 
energy to what often are passing fads.

Government funding for the private schooling sector is no less complicated, although the 
makeup of that funding differs. While public (government) schools receive most of their funding
from State and Territory governments, Catholic schools receive most of theirs from the 
Australian Government, and independent schools from private income.104 

Each State and Territory has its own education legislation and regulations that they administer, 
dealing with matters from course accreditation to the employment of teachers.

Some of the funding for schooling supports government departments, with duplicated interests,
at both the Commonwealth and State/Territory levels. 

A range of coordinating and regulatory agencies also operates at both the national and state 
levels.  

Innumerable inquiries and reviews are undertaken, research commissioned and reports 
produced at each level. 

The Australian and State and Territory governments jointly fund national forums for policy 
coordination and collaboration, as well as national agencies. These include the Council of 
Australian Governments (COAG) Education Council and associated advisory bodies and working 
groups, the Australian Curriculum, Assessment and Reporting Authority (ACARA), the Australian 
Institute for Teaching and School Leadership (AITSL) and Education Services Australia (ESA). 

Investment in and management of the schooling sector is more complex than it could be and 
not as holistic and coordinated as it ought to be.

103 Department of Education and Training 2016, Annual Report 2015-16 Opportunity through learning, 
Department of Education and Training, Canberra, pp 32-39, viewed 10 June 2017, 
<https://docs.education.gov.au/system/files/doc/other/education_annual_report_2016_final.pdf> and 
Department of Education and Training 2017?, Schooling Programmes, viewed 10 June 2017, 
<https://www.education.gov.au/schooling?a-z>.
104 Gonski, David (Chair) 2011, Review of Funding for Schooling - Final Report, Department of Education, 
Employment and Workplace Relations, December, Canberra, pp 13-14, viewed 1 May 2017, 
<https://docs.education.gov.au/system/files/doc/other/review-of-funding-for-schooling-final-report-dec-
2011.pdf>.
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Appendix 2 – Situating regional governments

A MODEL OF POSSIBLE REGIONS (IN THIS CASE N=29) TO DEMONSTRATE THE 
BROAD CONCEPT FEASIBILITY OF REGIONAL GOVERNMENTS

Map of Australian electorates 2016105

105 Australian Electoral Commission, Federal Electoral Boundaries Map 2016, viewed 31 May 2017, 
<http://www.aec.gov.au/profiles/files/aec-boundary-map-2016.pdf>. More detailed maps, including of 
metropolitan electorates, are also available at this site.
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POSSIBLE REGION 
UNDER A NEW 
CONSTITUTION

POSSIBLE SEAT OF 
REGIONAL 
GOVERNMENT

CONSTITUENT ELECTORATES
(based on those extant at 
the 2016 federal election – 
see above map)

CONSTITUENT 
STATES OR 
TERRITORIES 
(per existing 
federal structure)

Top End Darwin Solomon
Lingiari (north part)
Kennedy
Leichhardt
Durack (north part)
Herbert

NT
Qld
WA

West Australia Kalgoorlie Durack (south part)
O’Connor
Pearce
Forrest
Canning
Hasluck (east part)
Grey (west part)

WA
SA

Perth Perth Moore
Cowan
Stirling
Curtin
Perth
Hasluck (west part)

WA

Fremantle Fremantle Swan
Tangney
Fremantle
Burt
Brand

WA

Adelaide Adelaide Makin (south part)
Port Adelaide (south part)
Sturt
Adelaide
Hindmarsh
Boothby (east part)
Kingston

SA

Central Australia Alice Springs Lingiari (south part)
Grey (east part)
Maranoa (west part)
Parkes (west part)
Farrer (west part)
Wakefield
Port Adelaide (north part)
Makin (north part)

NT
SA
Qld
NSW
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REGIONAL 
GOVERNMENT

CONSTITUENT ELECTORATES
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the 2016 federal election – 
see above map)

CONSTITUENT 
STATES OR 
TERRITORIES 
(per existing 
federal structure)

Wimmera? Warrnambool Mayo
Barker
Mallee
Wannon
Murray
Boothby (west part)

SA
Vic

Capricornia Rockhampton Dawson
Capricornia
Maranoa (east part)
Flynn
Hinkler
Groom (west part)
Blair (south part)
Ryan (west part)

Qld

Sunshine Coast Maroochydore Wide Bay
Fairfax
Fisher
Longman
Blair (north part)
Dickson (north part)

Qld

Brisbane North Brisbane Dickson (south part)
Petrie
Bonner (north part)
Lilley
Brisbane
Griffith
Ryan (east part)

Qld

Brisbane South Indooroopilly Bowman
Bonner (south part)
Moreton
Rankin
Oxley

Qld

Tweed Coolangatta Forde
Fadden
Moncrieff
McPherson
Richmond

Qld
NSW

Eastern Rivers Armidale Groom (east part)
Wright
Page
Cowper
New England

Qld
NSW
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CONSTITUENT 
STATES OR 
TERRITORIES 
(per existing 
federal structure)

Hunter Newcastle Lyne 
Hunter (east part)
Paterson
Newcastle
Shortland

NSW

Orana? Dubbo Parkes (east part)
Farrer (east part)
Riverina
Calare (north part)
Hunter (west part)
Macquarie

NSW

Berowra Gosford Dobell
Robertson
Berowra
Mackellar (north part)
Bradfield (north part)
Lindsay
Chifley (west part)
McMahon (west part)

NSW

Tablelands Canberra Calare (south part) 
Hume
Eden-Monaro
Canberra
Fenner

NSW
ACT

Northern Sydney Mosman Mackellar (south part)
Bradfield (south part)
Warringah
North Sydney
Bennelong
Parramatta (north part)
Mitchell (south part)

NSW

Sydney City Sydney Wentworth
Kingsford-Smith
Sydney
Grayndler
Barton (north part)
Reid (east part)
Watson (east part)

NSW
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TERRITORIES 
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Southern Sydney Sutherland Barton (south part)
Banks
Hughes (north part)
Cook
Macarthur (north part)
Werriwa (east part)
Fowler (south part)
Blaxland (south part)

NSW

Western Sydney Parramatta Reid (west part)
Watson (west part)
Werriwa (west part)
Fowler (north part)
Blaxland (north part)
Parramatta (south part)
Mitchell (north part)
Greenway
Chifley (east part)
McMahon (east part)

NSW

Illawarra Wollongong Cunningham
Gilmore
Whitlam
Hughes (south part)
Macarthur (south part)

NSW

Tasmania Hobart Denison
Bass
Lyons
Braddon
Franklin

Tas

Gippsland Albury Indi
Gippsland
McMillan
Casey (east part)
La Trobe (east part)
Flinders (east part)
Scullin (east part)

Vic

Goldfields Ballarat Corangamite
Ballarat
Bendigo
Corio
Calwell (north part)
McEwen (west part)
Gorton (west part)
Lalor (west part)
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the 2016 federal election – 
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CONSTITUENT 
STATES OR 
TERRITORIES 
(per existing 
federal structure)

West Melbourne Broadmeadows McEwen (east part)
Gorton (east part)
Lalor (east part)
Scullin (west part)
Gellibrand
Maribyrnong
Wills (north part)
Calwell (south part)

Vic

Melbourne City Melbourne Goldstein (north part)
Melbourne Ports
Melbourne
Kooyong
Higgins
Wills (south part)
Batman (south part)
Jagajaga (southeast part)

Vic

South Melbourne Frankston Flinders (west part)
La Trobe (west part)
Dunkley
Isaacs
Holt
Bruce (south part)
Aston (south part)
Hotham (south part)
Goldstein (south part)

Vic
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